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THE OPEN GOVERNMENT PRINCIPLE: 
APPLYING THE RIGHT TO KNOW 
UNDER THE CONSTITUTION 


Wallace Parks* 
I. INTRODUCTION 


The withholding of government information is currently a subject 
of general interest and considerable controversy in the United States. 
In spite of the vast volume of government publications and releases 
of various types, many skilled observers of American governmental 
processes have become concerned, since the end of World War II, 
because of suppression, withholding, or delayed availability of infor- 
mation at its source. Both major parties in recent platforms have 
promised to free government information pertaining to the national 
government.’ 


*A.B., LL.B., Ph.D. Former member of the Maryland Bar. The author 
served as consultant to Representative William L. Dawson of Illinois, Chairman 
of the Government Operations Committee of the U. S. House of Representatives, at 
the beginning of the 84th Congress. When the Government Information Subcommittee 
was organized on June 9, 1954, under the chairmanship of Representative John E. 
Moss of California, the author then became Chief Counsel to the Subcommittee. 
In March, 1955, he left the Subcommittee and, after a consulting assignment with the 
Senate Constitutional Rights Subcommittee, under the chairmanship of Senator Thomas 
C. Hennings, Jr., of Missouri, began a research and writing program. It is to be 
regretted that Dr. Parks’ untimely death in February 1957, prevented the completion 
of his research program, begun under the auspices of the Fund for the Republic. The 
articles herein are published through the courtesy of the Fund for the Republic. 

11956 Democratic Party Platform, printed in U. S. News & World Report 102, 114 
(Aug. 24, 1956). August 24, 1956, Freedom of Information. “During recent years 
there has developed a practice on the part of Federal agencies to delay and withhold 
information which is needed by Congress and the general public to make important 
decisions affecting their lives and destinies. We believe that this trend toward 
secrecy in Government should be reversed and that the Federal Government should 
return to its basic tradition of exchanging and promoting the freest flow of informa- 
tion possible in those unclassified areas where secrets involving weapons development 
and bona fide national security are not involved. We condemn the Eisenhower Ad- 
ministration for the excesses practiced in this vital area, and pledge the Democratic 
Party to reverse this tendency, substituting a rule of law for that of broad claims of 
executive privilege. 

“We reaffirm our position of 1952 ‘to press strongly for world-wide freedom in the 
gathering and dissemination of news.’ We shall press for free access to information 
throughout the world for our journalists and scholars.” 1952 Republican Party Plat- 


[1] 
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While criticism of this nature has been leveled at the Congress, 
particularly with regard to executive sessions of committees, and at 
the courts, the main problem has been and is with information gen- 
erated or collected by the more than sixty federal agencies, including 
the Executive Office of the President. This is due to such factors as 
(1) the extension of governmental administration into many new 
fields during the past three decades, (2) the increased powers and 
the institutional enlargement of the Presidency, (3) the broad extent 
to which the United States has become involved in international 
political and military rivalries since 1941, and (4) the increased 
ability to manipulate public opinion resulting from modern public 
relations techniques, insights, and organization and the remoteness 
and complexity of political events in an age of continental and inter- 
continental government. 


With “big government” here to stay and the emergence of a large 
civilian and military career service, control over governmental infor- 
mation possessed or generated by federal executive and administra- 
tive agencies is more feasible and potentially of greater consequence 
than ever before. A large proportion of the significant information 
about governmental affairs which is known to government employees 
or in government files and archives is not available outside the agencies 
directly concerned.” 


Among the conditions which have been alleged and criticized are 
the following: (1) records, background reports, and proceedings 
frequently are not available or open to the press, interested parties, 
specialists, or to the Members and Committees of the Congress; 
(2) many officials are not responsive when questions are put to them 
even by legislators; (3) a growing trend to release information only 
through high agency officials; (4) many releases and publications 
are inadequate, tardy, slanted, politically motivated, or paternalistic 
— including reports required by law to be submitted to the Congress; 


form, printed in 283 ANNaALs 161, 169 (1952): CENSORSHIP. “We pledge not to 
infringe by censorship or gag order the right of a free people to know what their 
government is doing.” 

2 See discussions and reports on freedom of information in AMERICAN SOCIETY OF 
NEwsPAPER Epitors, PROBLEMS OF JOURNALISM. (Published annually (except 1945) 
since 1923); Hearings before the Subcommittee on the Availability of Information 
from Federal Departments and Agencies of the House Committee on Government 
Operations, 84th Cong., Ist and 2d Sess. (1955-1957) ; Wiccins, FREEDOM or SECRECY 
(1956) ; statement on “Secrecy in Government and Freedom of the Press” by Senator 
Hubert Humphrey, 101 Cong. Rec. 12952 (1955); Raymond, THE PropLe’s RIGHT To 
Know (a report to the American Civil Liberties Union, 1955) ; Cross, THE PEoPLe’s 
Ricut To Know (1953); Summers, FEDERAL INFORMATION CONTROLS IN PEACETIME 
(1949). 
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(5) much vital information has been classified or refused release 
under security regulations which is readily available to potential 
enemies or of little if any security importance; (6) indirect restric- 
tions are applied to scientific, press, and other communications out- 
side the government. 


The primary aim of this article is to present some constitutional 
issues which have a bearing on the general type of statutory and presi- 
dential action required under our governmental system in order to 
apply open-government principles to the national executive and ad- 
ministrative agencies to the fullest extent compatible with an appro- 
priate recognition of the legitimate claims for secrecy and confi- 
dentiality. In general, attention is focused on the rights and needs 
for information of voters, “free publics,” non-governmental special- 
ists, the press broadly concerned, and the Congress generally. The 
availability of government information for use as evidence in the 
constitutional courts, legislative courts, or quasi-judicial proceedings 
is outside the present scope, except as cases bearing on this question 
deal with principles of wider applicability. The special needs of the 
Congress and the rights and powers over government information 
of the House and Senate and their committees apart from legislation 
on this subject are likewise outside the range of this article. 


II. Reconcitinc OPEN GovERNMENT WITH 


INFORMATION REsTRICTIONS IN THE PuBLic INTEREST 


What is at stake in particular areas and instances of withholding 
often is important, and the cumulative impact of irresponsible and 
unwarranted secrecy and confidentiality in its various forms may 
undermine our basic institutions and endanger national security. The 
issues raised are fundamental to our system of democratic government 
in a free society and also to America’s historic role or “mission” as 
the “model republic” and “glorious renovator of the world” whose 
example reaches out to support and educate democracy and freedom 
abroad. The accessibility of information about the national executive 
and administrative agencies and their operations to those engaged 
in the collection and dissemination of factual and evaluative informa- 
tion to the various “free publics” and to the Congress is required 
for our democratic system to function successfully. The denial of 
information at its source disarranges the functioning of our political 
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institutions and processes and the distribution of power. Availability 
is needed in order for the dynamic processes, by which our free 
democratic society governs itself, to function properly through the 
franchise, the independent formation of opinion at many levels, the 
equitable participation in governmental processes of especially in- 
terested parties, and the separation-of-powers and checks-and-bal- 
ances system. 

In practice, general availability of government information to the 
public and general Congressional availability closely interrelate. Since 
the two chambers of Congress do not hold secret sessions, the enact- 
ment of legislation through the Congressional process requires free and 
open debate. The vast preponderance of information in and about fed- 
eral agencies has some bearing on potential legislation. It is hard to 
draw a line between the information which the public needs and to 
which it is entitled, on the one hand, and that which the Congress 
requires because of the close interrelations between the Congress and 
its Members and the various American publics and constituencies 
generally. As a rule the public availability of information is as im- 
portant to the Congress in its various roles as to the public. 

From the standpoint of the principles of good government under 
accepted American political ideas, there can be little question but 
that open government and information availability should be the 
general rule from which exceptions should be made only where there 
are substantial rights, interests, and considerations requiring secrecy 
or confidentiality and these are held by competent authority to over- 
balance the general public interest in openness and availability. 

The merits of particular controversies over information availability, 
however, are often difficult to assess. Frequently, they arise from 
different values and conflicting interests. Bothersome administrative 
factors often are at the root of difficulties, and divergent perceptions 
and estimates of the consequences of openness or of secrecy are 
prevalent. Some who hold up freedom of information as if it were 
the only “breath of civilization itself” sometimes piously brush aside 
the bona fide claims for responsible secrecy. Others accord no 
superior status to the “right to know” or “right to inspection” prin- 
ciples, holding instead that each situation in which a question arises 
should be decided pragmatically within bureaucratic channels in the 
light of the factors or pressures pertaining to that situation.* 


3 Note Carr’s review of Wiccins, FREEDOM or Secrecy (1956) in The New Repub- 
lic, November 19, 1956, p. 28, 29. “We can and must have both freedom and secrecy, 
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As a matter of public policy there are numerous good reasons for 
maintaining secrecy and confidentiality, under safeguards, as to many 
types of information in various circumstances. If this were not the 
case, the problems of secrecy and withholding of government infor- 
mation would not be so controversial and of such long standing. 
The movement to free government information is ill served by those 
who ignore this and thereby refuse to grapple with or even recognize 
the basic problems that must be solved in order to implement the 
people’s right to know in the context of modern government. Here 
there is space only to indicate in a summary way some of the principal 
reasons cited for secrecy* and to point up some of the problems of 
judgment and administration that are involved in the making of 
determinations as to secrecy or availability. 

Governmental agencies use an enormous amount of information 
about individuals and private organizations which is furnished with 
the express or implied understanding that it will be kept confidential. 
Some of this is required by statute and declared confidential by 
statute. Some is secured through investigations. Disclosure of this 
information is opposed on the following grounds: (1) violation of 
the personal and property rights of government employees or of 
citizens, corporations, etc., (2) impairment of future government 
operations through the drying up of sources of needed information, 
(3) the spreading of false charges, (4) the tipping off of law violators 
in advance of prosecution. 

There is another large category of information pertaining to intra- 
governmental communications for which secrecy or confidentiality 
is defended in order to enable governmental officials to exchange 
views freely in preparation for decisions without exposing themselves 
to political or personal attack and to enable the agency head or the 
President to receive frank and full advice in advance of policy de- 
cisions to be made by them. 

There is still another large category of secrecy which is defended 
in order to prevent unfavorable economic consequences from the 
premature release of information or unfair benefits being gained 
through its acquisition by some in advance of others. 


just as we can and must have both liberty and authority, the right to privacy and the 
right to know, and the right to remain silent and the right to talk.... [T]here is a 
strong reluctance to let a working line between the right of privacy and the public’s 
right to know be hammered out at the level of law and principle.” (Emphasis added.) 

4 See, for example, Replies From Federal Agencies to Questionnaire Submitted by 
the Special Subcommittee on Government Information of the House Committee on 
Government Operations, 84th Cong., Ist Sess. (1955). 
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Then, of course, there are the broad-ranging requirements of 
secrecy in the interest of national military defense and the effective 
conduct of foreign relations. 

Because of the extensive reach of secrecy considerations that have 
at least some claim to recognition on both public-policy and con- 
stitutional grounds a high proportion of government memoranda, 
proceedings, records, and files contains at least some of this material. 
This constitutes at least one of the reasons for the current “paper 
curtain” which has largely closed off government operations and 
background information used in the federal agencies except that 
which is published or otherwise released by high officials in their 
discretion on particular occasions, for particular purposes, or because 
of strong pressures. 

In considering the respective roles of the courts, the President, 
and the Congress in applying open government principles to govern- 
ment operations, it is important to recognize, therefore: first, that 
there is much government information, the withholding of which 
bears some bona fide relationship to the carrying out of the constitu- 
tional powers of the Congress and the President; secondly, that the 
release of many types of information would violate personal and 
property rights of individuals, corporations and associations; thirdly, 
that complicated and involved factors enter into judgments as to 
whether to release, to withhold, or to partially release particular 
types of information under particular conditions; fourthly, that 
material which possesses at least some claim to confidentiality on 
bona fide grounds is incorporated into a large proportion of the verbal 
and written communications used by or generated within govern- 
mental agencies aside from those which are specifically prepared for 
general release; fifthly, that to segregate information which should 
by any standards be withheld from that which should be freely given 
out at all levels or to which access should be given presents a com- 
plicated administrative problem. 


Ill. Tue Constrirutionay Status Or Tue Ricut To Know 


A distinction must be drawn, of course, between a basic govern- 
mental or political principle and a constitutional right or limitation. 
Are there constitutional limitations affecting the powers of the three 
branches to withhold information within their several overlapping 
spheres? Are there constitutional rights to know and rights of access 
to federal agency information attaching to citizenship, the right of 
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petition, or to the freedom of the press broadly interpreted as col- 
lectors of information for public dissemination? If so, what is the 
general scope of such rights, what legal significance do they have, 
and how can they be enforced? 

Whatever powers the President and the Congress have to withhold 
information are derived, of course, from the powers entrusted to 
them by the Constitution. In view of the theory of popular sov- 
ereignty and of reserved powers and the fact that Members of Con- 
gress are elected by the people and the President is actually elected 
by the people (in accordance with actions taken by state legislatures 
under the constitutional delegation),° it would be extraordinary if 
the powers granted to the President or to the Congress were to 
authorize the general withholding of information needed for a re- 
sponsible exercise of the franchise. “Nothing could be more irrational 
than to give the people power, and to withhold from them information 
without which power may be abused.” In the words of James 
Madison, 


. .. a people who mean to be their own governors, must arm them- 


selves with the power which knowledge gives. A awe govern- 


ment without popular information or the means of acquiring it is 
but a prologue to a farce or tragedy, or, perhaps both.® 


The general availability of government information is the funda- 
mental basis upon which popular sovereignty and the consent of the 
governed rest. It is also essential, as indicated above, to representative 
government through the Congress. It is reasonable to assert, there- 
fore, that only a limited power to withhold government information 
can be derived from Articles I and II of the Constitution even apart 
from the Bill of Rights.” 

There are practical if not theoretical weaknesses, however, to 
power limitations which are not matched by correlative rights located 
in individuals, associations or corporate entities capable of asserting 
them when they are infringed.* Are there, then, constitutional rights 


5 It makes no difference for the analysis that the President technically is elected by 
electors chosen by the people. 

6 Quoted in LASSWELL, NATIONAL SECURITY AND INDIVIDUAL FREEDOM 63 (1950). 

TIt will be recalled that at the time the Bill of Rights was adopted it was the 
opinion of many that it was unnecessary because no ‘power had been granted the 
President or the Congress to do what the first ten amendments forbade. 

8 For example, if we assume that President Jefferson exceeded his powers in agree- 
ing to the Louisiana Purchase, whose rights were infringed? 
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residing in the non-governmental community which are abridged if 
the President and the Congress should exceed their constitutional 
powers in withholding information? If there are such rights, do they 
impose further limitations on the powers granted — substantive, pro- 
cedural, or both? The Supreme Court has never dealt with this issue 
directly. It is believed, however, that these questions must be answered 
affirmatively on the basis of the First,® Fifth, and Ninth Amend- 
ments. The Ninth Amendment specifies that the people hold rights 
in addition to those enumerated in the Constitution and that these may 
be of equal standing with those rights which are enumerated." But it 
is not necessary to the present analysis to explore constitutional or oth- 
er bases for a right to know apart from the First Amendment. The 
First Amendment is a restriction on the exercise of legislative 
power and, therefore, binds the Congress and the President in execut- 
ing the laws. It does not apply by its terms to those fields in which 
the President has exclusive powers — primarily in the conduct of 
international negotiations, as commander-in-chief, in making appoint- 
ments, and in granting pardons — or to the exercise of his constitu- 


tionally inviolate executive functions in executing the laws. Probably 
the reason for this is that an abridgement of First-Amendment free- 
doms through the exercise of exclusive Presidential powers was not 


9U.S.Const. amend. I: “Congress shall make no law . . . abridging the freedom of 
speech, or of the press; or the right of the people peaceably to assemble, and to petition 
the government for a redress of grievances.” 


10 U.S.Const. amend. V: “No person shall be deprived of life, liberty, or of prop- 
erty, without due process of law. . 


11 U.S.Const. amend. IX: “The enumeration in the Constitution, of certain rights, 
shall not be construed to deny or disparage others retained by the people.” Referencé 
is sometimes made to a common law basis for a right of inspection of public records. 
It is believed, however, that no strength can be derived from this source for the right 
to know at the federal level. At the time the Constitution was drafted, there was no 
judicially enforceable right of inspection of documents of national agencies in England 
apart from acts of Parliament even for use as evidence in litigation. The modern 
English cases recognize the executive as “the sole judge of whether or not the public 
interest would be prejudiced” by their use in evidence. See Parry, Legislatures and 
Secrecy 67 Harv.L.Rev. 737 (1954); Street, State Secrets, 14 MopernL.Rev. 121 
(1951). At the local level there was some recognition of the right to inspect docu- 
ments pertaining to property or person such as land records or birth records. At the 
state and local levels, some American courts have upheld rights of inspection by 
citizens on the basis of common law as well as state constitutional law. See Cross, 
Tue Peopte’s RicgHt to Know 55-56, 125-128 (1953). It is believed that whatever 
bearing the common law may have upon access to government information will be 
where the information is sought for use in evidence in judicial or quasi-judicial actions 
pertaining to other rights and interests than the right to know. For discussion and 
reference to cases see SEIBERT, THE RIGHTS AND PRIVILEGES OF THE Press 15, 16 
(1934). 
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contemplated or regarded as menacing under eighteenth century 
conditions. 


However, the Fifth-Amendment guarantee of liberty establishes 
rights which apply to the exercise of Presidential as well as legislative 
power. The language is identical to that of the Fourteenth Amend- 
ment which applies to the states. Since it is well established that the 
First-Amendment guarantees are embraced within the meaning of 
the due-process clause of the Fourteenth Amendment,” it would 
appear that they are likewise included in the coverage of the due- 
process clause of the Fifth Amendment. 


It is clear that the primary purpose of the freedom-of-speech and 
press clause of the First Amendment was to prevent the government 
from interfering with the communication of facts and views about 
governmental affairs, in order that all could properly exercise the 
rights and responsibilities of citizenship in a free society.* This clause 
was intended as one of the guarantees of the people’s right to know. 
Its pivotal importance to other freedoms was recognized clearly. In 
Madison’s words, “. . . the right of freely examining public characters 
and measures, and of free communication thereon, is the only effec- 
tive guardian of every other right.”** The Supreme Court has recog- 
nized this connection repeatedly.” 


12 Gitlow v. New York, 268 U.S. 652, 666 (1925). 


13 The right of assembly and of petition are emasculated if information about gov- 
ernment affairs is lacking. In U.S. v. Cruikshank, 92 U.S. 542, 552 (1876) the Court 
interpreted these rights broadly in the following language: “The right of the people 
peaceably to assemble for the purpose of petitioning Congress for a redress of [their] 
grievances, or for anything else connected with the powers or the duties of the na- 
tional government, is an attribute of national citizenship and as such under the protec- 
tion of and guaranteed by the United States. The very idea of a government, repub- 
lican in form, implies a right on the part of its citizens to meet peaceably for con- 
sultation in respect to public affairs and to petition . .. .” (Emphasis added.) 


146 WRITINGS OF JAMES Maprson 398 (1906). 


15 “Tt was not of accident or coincidence that the rights to freedom in speech and 
press were coupled in a single guarantee with the rights of the people peaceably to 
assemble and to petition for redress of grievances.” Thomas v. Collins, 323 U.S. 516, 
530 (1944) ; “Without a free press there can be no free society. Freedom of the press 
is not an end in itself... .”’ Mr. Justice Frankfurter (concurring) in Pennekamp v. 
Florida, 328 U.S. 331, 354 (1946). Note the words of Mr. Justice Black, dissenting 
in Milk Wagon Drivers Union v. Meadow Moor Dairies, 312 U.S. 287, 301, 302 (1941) : 
“'.. 1 view the guarantees of the First Amendment as the foundation upon which 
our governmental structure rests and without which it could not continue to endure 
as conceived and planned. Freedom to speak and write about public questions is as 
important to the life of our government as is the heart to the human body. In fact, 
this privilege is the heart of our government. If that heart be weakened, the result is 
debilitation ; if it be stilled, the result is death.” 
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Freedom of the press meant the freedom of all writers to prepare 
writings and publish them rather than merely the proprietary rights 
of publishers. Jt is obvious that the freedom of the press implies the 

right to gather news and the right of those who possess information 
to impart news. To the extent that these rights are infringed, the 
right to prepare material for publication is infringed.’* While it is 
clear that the freedom-of-the-press guarantee was intended to pro- 
hibit prior restraints, this writer has found no evidence that the right 
of access to papers, documents, and proceedings in the executive and 
administrative agencies was specifically in the minds of those who 
drafted and approved the First Amendment. However, this could 
not reasonably have been expected. Attention naturally was focused 
on the then current English struggle for a free press which was con- 
cerned principally with licensing, taxing, and direct censorship. 

Under the Articles of Confederation what later became the execu- 
tive departments were directly under the Congress. That the con- 
temporary problem with approximately three million civil and mili- 
tary personnel could not have been envisaged is clear when it is 
recalled that the Bill of Rights passed the Congress in 1789, only 
six months after the first inauguration of President Washington, and 
the legislation organizing the executive departments was still being 
enacted. There were only three departments in the first Presidential 
administration — State, War, and Treasury. In addition there was an 
Attorney-General and an embryonic Post Office agency. The State 
Department, for example, had a total personnel force of less than 
half a dozen. Keeping track of the information in and about these 
agencies — except for secret diplomatic correspondence — presented 
no great problem to Congress, the press and others interested. 

In the present setting the power to deny access to information of 
various types within a vast bureaucracy may be employed in a way 
that is incompatible with a responsible presidency and a responsible 
execution and administration of the laws. An unlimited power to 
withhold information could be used in a way that would destroy 
government by consent, the separation of powers, checks and bal- 
ances, and the creative and disciplinary role of free inquiry. A general 
power to withhold and to centralize in a small top political directorate 
the giving out of information concerning agencies with personnel 


16 Note language of the court in Grosjean v. American Press Co., 297 U.S. 233, 243 
(1946) : “[It] goes to the heart of the natural rights of the members of an organized 
society, united for their common good, to impart and acquire information about their 
common interests.” See Wi1GGINS, FREEDOM or Secrecy (1956). 
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forces ranging from several hundred up to several million could 
become the Achilles’ heel of the American Constitution as was the 
Emergency Clause of the Weimar Constitution.”’ Blanket prohibitions 
applied to government officials, extending even beyond the period of 
their employment, and blanket denials of access to documents and 
proceedings applied to writers and speakers achieve results which the 
freedom-of-speech and press clause was intended to prohibit. These 
are in fact prior restraints. The suppression of information — creeping 
or deliberate — represents a complicated, diffuse, and indirect method 
which the administration in power or special interests dominating 
particular agencies can use — with or without the acquiescence of 
Congress — to encroach on the rights of citizens and the powers of 
Congress and the courts. It is also a method which federal agencies 
can use to render themselves irresponsible from the President. Only 
with the development of “big government” in the 1930’s and the 
expanding reach of internal and external security considerations dur- 
ing the post-war period have these tendencies and dangers become 
serious and acute. 

The thought associated with the clauses of the First Amendment 
was not narrow, technical, or rigid so as to discourage new applica- 
tions as underlying conditions change. As James Madison, who was 
often referred to as the father of the Bill of Rights and who piloted 
these Amendments through the House of Representatives, once wrote, 
“The state of the press under the common law cannot be the standard 
of its freedom in the United States.”’* To quote Cooley, the general 


purpose was 


. . to guard against repressive measures by the several departments 
of the government, by means of which persons in power might 
secure themselves and their favorites from just scrutiny and con- 
demnation. . . . The evils to be prevented were not the censorship 
of the press merely, but any action of the government by means of 
which it might Ewe such free and general discussion of public 
matters. . . 1° (Emphasis added.) 


The Supreme Court has often declared that the First-Amendment 
guarantees should be interpreted liberally. In Bridges v. California® 
it was stated: 


17 See Mitts, THe Power Euite (1956). 
18 6 WRITINGS OF JAMES MapiIson 387 (1906). 

19 2 Cootey, CoNSTITUTIONAL LimITATiIons 885_(8th ed. 1927). 
20 314 U.S. 252, 263-65 (1941). 
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No purpose in ratifying the Bill of Rights was clearer than that 
of securing for the people of the U. S. much greater freedom .. . 
than the people of Great Britain had ever enjoyed. . . . 

. the unqualified prohibitions laid down by the framers were 
intended to give to the liberty of the press, as to other liberties, the 
broadest scope that could be countenanced in an orderly society. 
... the First Amendment . . . must be taken as a command of the 
broadest scope that explicit language, read in the context of a liberty- 
loving society will allow. 


In West Virginia State Bd. of Educ. v. Barnette,” the Supreme Court 
stated the principle that a stricter rule is to be applied in justifying 
governmental action which restricts the First-Amendment freedoms 
than in upholding regulatory action under the due-process test. In 
these latter instances, governmental power “may well include, so far 
as the due process test is concerned, power to impose all the restric- 
tions which a legislature may have a rational basis for adopting.” 
But the First Amendment freedoms “are susceptible of restrictions 
only to prevent grave and immediate danger to interests which the 
State may lawfully protect.” Such restrictions “must be justified by 
clear public interest threatened, not doubtfully or remotely, but by 
clear and present danger.” In Near v. Minnesota, in which a state 
statute establishing a press licensing system was invalidated, the Court 
said: “. .. the protection even as to previous restraint is not absolutely 
unlimited. But the limitation has been recognized only in exceptional 
cases. ...”2* 

It does not seem plausible, therefore, either that a general or 
unrestricted power was granted to the President or the Congress to 
withhold government information or that there are no rights of access 
to government information. One of the chief purposes of the Bill of 
Rights was to provide legal protection against the various methods 
by which minorities seek to gain or retain power.” It is certainly 
reasonable to conclude that freedom of the press and speech under 
contemporary conditions includes the right to gather information 
from government agencies and stands as a constitutional prohibition 
against all forms of withholding information beyond that reasonably 
required for the exercise of delegated powers or the protection of 
other rights. In view of the fact that the general availability of gov- 


21 319 U.S. 624, 639 (1943). 
22 283 U.S. 697, 716 (1931). 


23 Letter from James Madison to Thomas Jefferson, October 17, 1788, Mapison, 
Letrers AND OTHER Writtncs 421, 424. 





APPLYING THE RIGHT TO KNOW UNDER THE CONSTITUTION 13 


ernment information is essential to the exercise of the role entrusted 
by the Constitution to voters, to “free publics,” and the Congress, it 
would appear that information can be withheld constitutionally only 
in particular situations when it is decided by competent authority not 
only that its release would affect adversely other rights or would 
interfere with the exercise of granted powers but also that on balance 
the over-all public interest requires withholding.* 


IV. Jupicta, Power Anp Tue Ricut To Know 


“. .- [T]he mere formulation of a relevant constitutional principle 
is the beginning of the solution of a problem, not its answer.” (Justice 
Frankfurter in McCollum v. Board of Education, 333 U.S. 203, 212 
(1948). There is believed to be no case in which the courts have 
upheld a judicially enforceable right to know applied to national 
agency information apart from statutes creating or providing judicial 
protection for such rights. The only federal case known to this 
writer in which such a constitutional right has been asserted as a 
basis for a claim to information or access to records is United States 
ex. rel. Stowell v. Deming.*® Here the plaintiff as a citizen sought by 
mandamus to compel the Civil Service Commission to furnish a list 
of all temporary employees and their salaries or to permit the inspec- 
tion of the Commission’s records for the purpose of determining the 
same. In refusing the first request the Court stated that the furnishing 
of such a list or access thereto was not required by statute. “... [T]he 
writ sought . . . should not issue unless the law imposes a clear minis- 
terial duty upon.defendants to comply with the request... .” In re- 
fusing the second request the Court stated that it was impracticable 
to permit citizens to go through voluminous files in order to extract 
such data because this would interfere with the conduct of the 
agency’s business and because the files contained confidential data 
mixed in with the non-confidential. The issuance of the writ, there- 
fore, would “work a public mischief.” The Court, however, did not 


24 See Note, Access to Official Information: A Neglected Constitutional Right, 27 
Inp.L.J. 209 (1951). 


25 Such a right might be asserted by voters, electors, taxpayers, writers and pub- 
lishers, lecturers, broadcasters, research workers, especially affected parties, etc. We 
are not concerned here with the rights of litigants or parties to quasi-judicial pro- 
ceedings to government information for use as evidence. Nor are we concerned here 
with the rights and powers of the two houses of Congress to agency information. No 
case has been taken to court, however, involving the rights of Congress to agency 
information refused under presidential authority. 


26 19 F.2d 697 (D.C. Cir. 1927). 
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deny, at least expressly, the citizen’s right to government information, 
stating that “The exercise of such a right . . . must necessarily be 
subject to restriction and regulation.” The Court also questioned 
Stowell’s standing to sue under the Frothingham v. Mellon doctrine.*" 
The Supreme Court denied certiorari.” 

This case is of special interest because the appellant in his petition 
and brief requesting certiorari contended for a very limited and qual- 
ified but “inalienable” and “primary” right of the citizen to be in- 
formed or to be permitted to inform himself of the acts of his agents. 
He contended that in the case of temporary appointments, the law 
was not being carried out and that as a citizen he had a right to review 
the records of the action of the Civil Service Commission in a matter 
as straightforward as lists of appointments to office to see whether 
the laws were being properly carried out. If a right to know is to be 
enforced by the courts in actions brought by citizens, apart from 
statutes creating rights of inspection, this case will have to be over- 
ruled. However, the free-press clause was not pleaded in this case, 
as there is no indication in the opinion or the petition for certiorari 
that Stowell was preparing material to publish or broadcast or that he 
relied on the First Amendment. 

It is believed altogether possible that the courts in the future will 
rule in favor of the constitutional right to know even without appro- 
priate legislation in support of this right.” Such a ruling could have 
important results in declaring constitutional principles and in indicat- 
ing that the recognition and enforcement of the right to know is not 
entirely dependent upon presidential or legislative action and the 
discretion of agency heads and subordinate officials acting pursuant 





27 262 U.S. 447 (1923). 
28 275 U.S. 531 (1927). 


29 From time to time, of course, the Supreme Court declares new constitutional doc- 
trines or gives expanded “meaning or new applications to old doctrines. It was not 
until 1925, for example, in a free-speech case (Gitlow v. New York, 268 U.S. 652, 
666) that the Court interpreted the due process clause of the Fourteenth Amendment 
so as to include the First Amendment rights. There is not sufficient space in this 
article to outline briefs based on hypothetical cases. Aside from an action for man- 
damus to compel an agency head to grant access to a record deemed by the court to be 
clearly a public record apart from a statute making it so, the issue of the right to 
know might arise in a criminal prosecution brought by the government against an 
employee or ex-employee for releasing information contrary to law, orders, or reg- 
ulations which the Court would consider invalid; or an action brought by the gov- 
ernment to restrain such release; or to punish or restrain persons publishing such in- 
formation. In Little v. Barreme 6 U.S. (2 Cranch) 170, 178 (1804), Chief Justice 
Marshall held that a presidential order which the Court decided was invalid did not 
relieve an officer from liability incurred by carrying out the order. 








APPLYING THE RIGHT TO KNOW UNDER THE CONSTITUTION 15 


to express or implied delegation of power.*® One fruitful basis for an 
attack in the courts on agency restrictions is believed to be on grounds 
of unconstitutional delegation. The release of information is usually 
denied on the basis of decisions made by subordinate officials without 
adequate standards prescribed either by legislation or by presidential 
authority. If we grant that there is no inherent or general executive 
power to withhold information, that the Congress and the President 
can withhold legally only when this is necessary and appropriate to 
the exercise of their constitutional powers, and that there is a con- 
stitutional right to know recognized by the Constitution, then it 
would appear to follow that the power to withhold information 
cannot be delegated without adequate standards. The heads of execu- 
tive departments and agencies may be considered “alter egos” for the 
President and their actions may be considered to be his actions taken 
with his approval or consent.** But under this view, agency heads 
could not delegate the power to withhold down the administrative 
line without prescribing adequate categories and standards for mak- 
ing such determinations. Nor could the Congress delegate its power 
to withhold to agency heads without setting forth standards. If this 
view is correct, the power of the heads of independent regulatory 
agencies to withhold information in the performance of their quasi- 
legislative and quasi-judicial duties is limited to what was delegated 
to them by legislation containing adequate standards.* 


It is believed, nevertheless, that the role of the courts in enforcing 
the right to know will be a minor one at best in the absence of 
appropriate statutes creating ministerial duties to release or grant 
access to information. If this view is correct, it has an important 
bearing on the location as between the three branches of the power 


30In many cases the Supreme Court has declared broad rights and limitations of 
power, which have been thereafter accepted and applied by presidents, attorneys- 
general, department heads, and by legislators, on the basis of i ‘idental judicial con- 
cern. One example of this is Humphrey’s Executor v. United 3tates, 295 U.S. 602 
(1935), which delineated presidential and legislative power over the independent reg- 
ulatory bodies on the basis of an action brought to recover unpaid salary. It is be- 
cause of the general expectation that doctrine announced by the Court will be fol- 
lowed by other agencies of government in other situations that “. . . the Court has had 
such influence in shaping the concepts and symbols by which we measure the legitimacy 
of power in our politics.” Hurst, Review and the Distribution of National Power, 
SupPREME CourT AND SUPREME Law 140, 167 (Cahn ed. 1954). 


81 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 164 (1803). 


32 While the courts might invalidate the withholding of information by agencies on 
the grounds that it was not authorized by statute, it appears unlikely that the courts 
would invalidate withholding action as ultra vires on the basis of the court’s con- 
struction of orders of the President or the heads of executive agencies—apart from 
the issue of adequate standards. 


‘ 
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and the responsibility to apply the right to know and the general 
nature of the statutory and presidential action that should be taken. 
The first reason for this view is the reluctance of the courts to declare 
acts of Congress or of the President unconstitutional.** The second 
reason is the question of standing to sue.** In United States ex. rel. 
Stowell v. Deming, supra, the United States Court of Appeals for the 
District of Columbia referred to the doctrine of Frothingham v. Mel- 
lon* in denying the standing of members of the public to sue for a writ 
of mandamus to compel the release of information or access to records. 
Although it is believed that writers and others have a sufficient per- 
sonal right or interest to support their status to challenge constitu- 
tionality, nevertheless this provides one basis on which the court 
might refuse to confront the constitutional issue. The primary reason 
for this view, however, is that it is believed that the Supreme Court 
would declare most action that might be brought to enforce the right 
to know, against the assertion of either presidential or statutory 
authority to withhold, to be non-justiciable on grounds associated 
with the doctrine of political questions.** 

Three main considerations have been set forth in Supreme Court 
opinions for declining to grant the relief sought on the grounds of 





33 In the case of the independent regulatory agencies the withholding of information 
might be declared invalid on the basis of a strict construction of the statutes conferring 
authority on the heads of these agencies. In the case of agencies whose heads are sub- 
ject to the President’s removal power, however, any authority to withhold conferred 
by statute would become merged with the Constitutional authority of the President to 
withhold in accordance with the doctrine set forth in United States v. Curtiss-Wright 
Export Corp., 299 U.S. 304 (1936). It is well established that the heads of the ex- 
ecutive agencies can act in the name of the President except where the Constitution or 
statutes require that the President act directly. 

See Justice Brandeis’ concurring opinion in Ashwander v. Tennessee Valley Au- 
thority, 297 U.S. 288, 346 (1936), for a list of rules the Court follows to avoid con- 
stitutional issues. “A basic rule is the duty of the Court not to pass on a constitu- 
tional issue at all .. . if the case may . . . be decided without even considering delicate 
problems of power under the Constitution.” Justice Frankfurter, concurring, Youngs- 
town Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 595 (1952). 


34 “Judicial power can be exercised only as to matters that were the traditional 
concern of the courts at Westminster, and only if they arise in ways that to the expert 
feel of lawyers constitute ‘Cases’ or ‘Controversies’”. Justice Frankfurter, concurring 
in Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 594 (1952). 


35 262 U.S. 447 (1923). This case denied the standing to sue of a taxpayer who 
claimed that tax revenues were being expended on programs which were beyond the 
federal power. See Goodnow, Interest in Mandamus Cases, 8 Pow.Sct.Q. 48, 53-54 
(1893). 


36 The doctrine of political questions has a long history and is generally agreed to 
represent an imprecise concept that covers a number of situations where the Court 
has declined jurisdiction on the basis of legislative or executive prerogative or judicial 
incompetence. For an analysis of the concept see SUPREME CouRT AND SUPREME LAW 
136 (Cahn ed. 1954); Dodd, Judicially Non-Enforcible Provisions of Constitutions, 
80 U.Pa.L.Rev. 54 (1931); Corwin, Judicial Review in Action, 74 U.Pa.L.REv. 639 
(1926). 
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political questions: first, that the discretion or prerogative of another 
branch was involved; secondly, judicial incompetence; and thirdly, 
lack of judicial power to enforce a judgment.*’ All three of these 
considerations would be involved in most actions brought to compel 
national agencies to release information or to grant access to records 
or proceedings which had not been declared public by legislation or 
pursuant to presidential authority. 

As indicated elsewhere, there is some rational relationship between 
the discharge of legislative and executive duties under the Constitu- 
tion and the withholding of many types of government information. 
In most instances of withholding that might be challenged in court, 
there is likely to be some such rational or prima facie relationship. 
In such instances the courts cannot uphold the right to know or 
declare the withholding ultra vires without reviewing the legislative 
or executive judgment in declaring this relationship or assessing its 
significance to the exercise of their powers in order to weigh the 
public importance of the withholding against the right to know. In 
other words some review of or interference with the prerogative of 
coordinate branches will be implicit in deciding most cases that might 
be brought to apply the right to know. “The province of the Court 
is, solely, to decide on the rights of individuals, not to enquire how 
the executive, or executive officers, perform duties in which they have 
a discretion.”’** So long as the Supreme Court finds that there is some 
rational basis between the withholding and the carrying out of legis- 
lative or presidential powers, it most probably would be extremely 
reluctant to review the discretion of the other two branches in 
determining the scope and importance of the relationship. In cases in 
which the legality of the exercise of legislative or executive power 
arises collaterally, the courts may deal with these issues; but for 
reasons to be indicated below this appears unlikely in actions in which 
access to government information is sought affirmatively.” 

To enforce rights to know affirmatively would require either that 
the courts compel the President or the agency heads to prepare 


37 See SuPREME CouRT AND SUPREME Law (Cahn ed. 1954), especially chapters by 
BIscHOoFF, FRANK, and Hurst. 


38 Justice Marshall in Marbury v. Madison, 5 U.S. (1 Cranch) 137, 170 (1803). 


39 “Neither [Congress or the President] can be restrained in its action by the 
judicial department; though the acts of both, when performed, are, in proper cases, 
subject to its cognizance.” Mississippi v. Johnson, 71 U.S. (4 Wall.) 475, 500 (1867). 

In his ruling from the bench in Marbury v. Madison, 5 U.S. (1 Cranch) 137, 143-44 
(1803) Chief Justice Marshall refused to accept the blanket privilege claimed by At- 
torney-General Lincoln and extended only a limited privilege as to confidential com- 
munications on a matter not deemed material to the plaintiff’s case. 
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materials for release — which they clearly would not do in the absence 
of statutes creating ministerial duties and providing appropriations 
— or require access to records or proceedings. The practical adminis- 
trative problems involved in segregating, in files and proceedings, 
material to which the courts might hold that a right of access would 
not apply from material to which it would apply and in making 
arrangements for the duplication of materials or the inspection of 
original records without interfering with business or endangering the 
records are likewise problems which the courts would not consider 
within their sphere. 


A second and related basis for declaring issues “political” has been 
the self-limiting doctrine that the courts are incompetent to make 
decisions which require the introduction of evidence beyond their 
facilities or which it is not appropriate to receive in evidence. In 
Coleman v. Miller; for example, Chief Justice Hughes in his opinion 
for the Court said that “political questions” were based upon the 
“|. . + appropriateness under our system of attributing finality to the 
action of the political departments and also the lack of satisfactory 
criteria for judicial determination are dominant consideration” to 
decide these questions would involve an “appraisal of a great variety 
of relevant conditions, political, social, and economic, which can 
hardly be said to be within the appropriate range of evidence receiv- 
able in a court of justice and as to which it would be an extravagant 
extension of judicial authority to assert judicial notice. . .” 

Determinations not to release government information usually in- 
volve the consideration of facts, interests, policies, and relationships 
beyond the ordinary scope or competence of the courts as indicated 
in Section II above.*! Also in the review of decisions to withhold 


40 307 U.S. 433, 453, 454 (1939). In Chicago and Southern Air Lines, Inc. v. 
Waterman Steamship Corp., 333 U.S. 103 (1948), the question was whether a statute 
authorizing judicial review of orders of the Civil Aeronautics Board applied to presi- 
dential orders on international routes. In holding that it did not the Court said: 


It would be intolerable that courts, without the relevant information, should 
review and perhaps nullify actions of the executive taken on information prop- 
erly held secret. Nor can courts sit “in camera” in order to be taken into 
executive confidences. But even if courts could require full disclosure, the very 
nature of executive decisions as to foreign policy is political not judicial. Such 
decisions are wholly confided by our Constitution to the political departments of 
the government, Executive and Legislative. They are delicate, complex, and 
involve large elements of prophecy. . . . They are decisions of a kind for which 
the Judiciary has neither aptitude, facilities, nor responsibility and which has 
long been held to belong in the domain of political power not subject to judicial 
intrusion or inquiry. 


41 See also Hearings Before the Subcommittee on the Availability of Information 
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information, many facts bearing on the merits of the decisions cannot 
be openly discussed or introduced in evidence in the process of 
rendering a decision as to whether there should be secrecy, without 
in fact prejudging the issues in favor of availability of the information. 


A third consideration leading the courts to decline to deal with 
issues on the basis that they were “political” has been the lack of 
effective power to enforce judgments. As is well known, the Supreme 
Court seeks “to avoid high level conflict where the Court would find 
it difficult if not impossible to enforce its orders.”** The fact that 
agency information is contained in papers under the physical control 
of the President, agency heads, and other officials or in the heads of 
officials subject to the discipline of their superiors has, of course, an 


important bearing on the effective power of courts to compel produc- 
tion or access.** 


Judicial compulsion of federal officials to grant access to records 
most probably would have to be directed against agency heads or 
the President, since we may assume that subordinate officials in deny- 
ing access in such cases would be acting in accordance with instruc- 
tions issued under the authority of the agency head or the President 
and that the courts would not seek to compel subordinates to disobey 
orders.** It would be futile to hold an agency head in contempt, 
however, if he were acting under Presidential order and if the 


From Federal Departments and Agencies of the House Committee on Government 
Operations, 84th Cong., Ist Sess., pts. 1-7 (1955). 

42 Hurst, Review and the Distribution of National Powers in SupREME CourT AND 
SupPREME Law 140 (Cahn ed. 1954). 


43 But physical control or “ownership” should not frustrate the implementation of 
the right to know. Note the following interesting passage from CUSHMAN, CIvIL 
LIBERTIES IN THE UNITED StATEs at 30-31 (1956) : 


There has come to be embedded in our law the rather disturbing doctrine that 
when, in exercising First Amendment rights, one uses media of communications 
which are owned or directed by the government these rights become ‘privileges’ 
to be enjoyed pretty much on the government’s own terms. 

There is a basic plausibility to this. The ownership of facilities for com- 
munication would seem to give to the owner the right to say by whom and how 
they are to be used. Certainly the right of a private owner to control his own 
property, wisely or unwisely, is, with some necessary exceptions, freely recog- 
nized. 

Public ownership, however, differs sharply from private ownership. Not only 
is the government limited by constitutional restraints, but what we speak of as 
its ownership is in the nature of a trusteeship for the people. In spite of these 
obvious differences, the doctrine that the use of government-owned facilities is 
a privilege still persists, and a serious current threat to freedom of speech and 
press is government control on this ‘privilege’ theory. The problems involved 
vary with the nature of the facility... . 


44 United States ex rel. Touhy v. Ragen, 340 U.S. 462 (1951) ; Appeal of Securities 
& Exchange Com’n, 226 F.2d 501 (6th Cir. 1955). 
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President had ordered the records involved transferred to his custody. 
No judicial attempt to compel the President to release information 
can be anticipated.** In order to obtain a writ of mandamus, it is 
probable that “. . . the legal right of [the] relator to the performance 
of the particular act of which performance is sought must be clear 
and complete. . . . When brought against public officers in a case 
like this, the duty sought . . . must be ministerial only . . .”, and 
mandamus will be awarded “... not... . of right, but in the exercise of 
a sound judicial discretion.*® 

In cases involving the independent regulatory agencies, however, the 
courts should be able to enforce orders to grant access to records, if 
they considered that there was no special or implied statutory au- 
thority to deny access — either direct or delegated. If they accept the 
constitutional rights of citizens to government information, the courts 
can be expected to construe strictly statutes which are claimed to 
authorize withholding. 

So far it has been concluded that the President and the Congress 
have only limited powers to withhold information, that members of 
the non-governmental community do have a right to know as applied 
to government information, and that the courts have not and probably 
will not apply or enforce this right to any important extent or at 
least not in the absence of appropriate legislation. It would be 
erroneous, however, to hold that because of this absence of judicial 
recognition or enforcement, there are no legal restraints on executive 
and legislative powers in the premises. “. . . [A]ll laws are not en- 
shrined in court opinions. . . . [T]here obviously is law derived from 
the Constitution. . . . [I]n matters of this kind lawyers are bound to 
interpret the Constitution to the best of their ability and do it in the 
absence of court decisions. . . .” *7 

Judicial review of the constitutionality of legislative and executive 
actions, of course, is a noteworthy feature of the American constitu- 
tional system. To assume, however, that there is no constitutional 
law apart from what has been or can be declared in the courts is an 
obvious fallacy. In the words of Justice Frankfurter, 


45 See Tart, Our CHIEF MAGISTRATE AND His Powers 132 (1925). 

46 United States ex rel. Stowell v. Deming, 19 F.2d 697 (D.C. Cir. 1927); cert. 
denied, 275 U.S. 531 (1927). For a review of state cases involving the writ of man- 
damus to compel access to public records see Annot., 60 A.L.R. 1356 (1929). 

47 John A. Johnson, General Counsel, Department of the Air Force, testifying at 
Hearings before the Subcommittee on the Availability of Information from Federal 
Departments and Agencies of the House Committee on Government Operations, 84th 
Cong., 2d Sess., pt. 7, at 1808 (1956). 





| 


APPLYING THE RIGHT TO KNOW UNDER THE CONSTITUTION 21 


The Constitution has many commands that are not enforceable 
by courts because they clearly fall outside the conditions and 
purposes that circumscribe judicial action.** 


The President and Members of the Congress are, of course, sworn 


to uphold the provisions of the Constitution. Again quoting Justice 
Frankfurter, 


The Constitution has left the performance of many duties in our 
governmental scheme to depend on the fidelity of the executive 
and legislative action and, ultimately, on the vigilance of the people 
in exercising their political rights.*® 


It is incumbent upon the President and the Congress to exercise their 
powers and discharge their responsibilities so as to implement the 
right to know. Their performance in this regard is, of course, the 
proper concern of citizens generally as well as those professionally 
engaged in gathering and disseminating government information. 


VI. ConcLusIon 


The accessibility and availability of information about executive 
and administrative agencies and their operations affect the distribu- 
tion of power within our system of government and the functioning 
of our political institutions and processes. A great advance in civiliza- 
tion was registered when those holding positions of power in the state 
were obliged to exercise their power in the open and were denied 
authority to control the communication of ideas and facts bearing on 
governmental affairs. Access to government information by legisla- 
tive bodies, by those professionally engaged in the collection and 
distribution of information and opinion, and by interested parties 
and citizens is required in order for a democratic system to function 
successfully. This is needed in order for the dynamic processes by 
which a democratic society governs itself to function through the 
free formation of opinion at many levels. 

It appears reasonable to assert that the political process — structured 
as it is in present-day America — will be improved on balance by a 
general and overriding policy of openness in governmental affairs. 
To paraphrase Milton’s great insight,°° falsehood will have a harder 


48 Colegrove v. Green, 328 U.S. 549, 556 (1946). 

49 [bid. 

50 “Let her [truth] and Falsehood grapple; who ever knew Truth put to the wors[e], 
in a free and open encounter.” Mitton, Works, AREOPAGITICA (Patterson ed. 1931). 
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time of it if the light of truth is turned off or obscured less frequently 
by government. The withholding of government information, except 
for clearly stated and carefully considered purposes, preferably set 
out in statutes or executive orders with safeguards against abuse, 
weakens the democratic state. Secrecy breeds suspicion, creates re- 
sentment, aids in the propagation of distorted and self-serving esti- 
mates of reality. We may well concur in the conclusions of Carl 


L. Becker: 


As Jefferson and his contemporaries did, we still believe that 
self-government is the best form of government and that freedom 
of the mind is the most important of the rights that sustain it. We 
are less sure than they were that a beneficent intelligence designed 
the world on a rational plan for man’s special convenience. We are 
aware that the laws of nature, and especially the laws of human 
nature, are less easily discovered and applied than they supposed. 
We have found it more difficult to define the essential rights of man 
and to secure them by simple institutional forms than they 
anticipated. We have learned that human reason is not the infallible 
instrument for recording the truth that they supposed it to be, and 
that men themselves are less amenable to rational persuasion. Above 
all we have learned that freedom of speech and of the press may 


be used to — misinformation and distort the truth for personal 


advantage as well as to express and communicate it for the public 
ood. But although we no longer have the unlimited and solvent 
acking of God or nature, we are still betting that freedom of the 
mind will never disprove the proposition that only through freedom 
of the mind can a reasonably just society ever be created.** 


51 In FREEDOM AND REPSONSIBILITY IN THE AMERICAN Way OF Lire 41-42 (1945). 





SECRECY AND THE PUBLIC INTEREST 
IN MILITARY AFFAIRS 


Wallace Parks* 


I. INTRODUCTION 


The “people’s right to know,” “free access” to government informa- 
tion, and Congress’ prerogatives and requirements in regard to in- 
formation held by federal agencies reflect important attributes of 
political democracy and free institutions in the United States. Yet 
in practice, the limitations on information availability at the level 
of national government are prevalent, variegated, and deeply in- 
trenched. The rationale of withholding and secrecy on the basis of 
privacy, state secrets, and Presidential and administrative prerogative 
is scarcely less voluminous than the rationale of freedom of informa- 
tion. Does the public interest lie in victory for one side or the other 
in the ensuing controversies, in pragmatic modi vivendi, or in a 
suitable accommodation between the principles of open government 
and the claims of secrecy? 


The previous article discussed the general reasons for holding that 
information availability and free access are basic attributes of the 
American system of government and society. This article discussed 
the proposition that open government should be our general rule 
and principle to which we make exceptions in carefully limited 
areas under appropriate safeguards. This approach requires a dis- 
criminating and systematic review of practice in order to find and 
articulate the public interest and implement it in policy, law, organ- 
ization, and procedure. There is no more challenging area to survey 
for this purpose than the field of military affairs administered under 
the Department of Defense. 


A large amount of information concerning military affairs has 
been withheld by the military establishment since the end ef World 
War II and continues to be withheld. Few in a position to know and 
assess the facts would deny that much of this withholding has either 


* For biographical sketch see preceding article. Due to Dr. Parks’ untimely death, 
the final completion of this article was not possible. This has necessitated minor edi- 
torial changes. 

1 THe Open GOVERNMENT PRINCIPLE: APPLYING THE RIGHT TO KNow UNpER THE 
Constitution. 26 Geo.WasH.L.REv. 1 (1957). 
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served no significant public purpose or the benefits derived are out- 
balanced by the public harm. The investigations of the House Gov- 
ernment Information Subcommittee, under the chairmanship of Con- 
gressman John E. Moss,” of the Senate Subcommittee on the Air 
Force, under the chairmanship of Senator Stuart Symington,* and 
of other Congressional committees brought to light many sweeping 
roadblocks to open government in the military area. So do the an- 
nual reports of the Freedom of Information Committee of the 
American Society of Newspaper Editors, as well as other newspaper 
organizations, such as Sigma Delta Chi, the American Newspaper 
Publishers Association, and numerous others. There is no doubt that 
withholding is extensive, that whatever its benefits it is also harmful, 
and that much of it is not in the public interest in terms of any 
reasonable calculation.* 


It is difficult or impossible to assess in an orderly and objective 
way the extent of withholding. Literally millions of items and docu- 
ments are restricted on security and other grounds in the course of a 
year. No one has tabulated and classified the extent and actual types 
of withholding. Naturally, it is not feasible for non-governmental 
research groups to take samples or review particular instances except 
where secret information has become public knowledge through 
leaks or subsequent declassification. Whatever the value of such an 
activity, it falls outside the scope and purpose of the present study. 


This article will discuss the importance of information availability 
in the military field in terms of the values and functions it serves and 
review the present policies, standards, and procedures of the 
Department of Defense for withholding and releasing information 
with a view to (a) identifying the good and the bad reasons for 
secrecy or restrictions and (b) suggesting improvements in policies, 
procedures, and organization. Primary attention will be devoted to 
the withholding of information on security and operational policy 
grounds. 


2 Hearings Before a Subcommittee of the Committee on Government Operations, 
House of Representatives, 84th Cong., 2d Sess. (1956), “Availability of Information 
from Federal Departments and Agencies.” 

3 Hearings Before the Subcommittee on the Air Force of the Committee On Armed 
Services, United States Senate, 84th Cong., 2d Sess. (1956), “Airpower.” 

4 The writer served as Chief Counsel for the House Government Information Sub- 
committee for approximately a year and in this capacity as well as in connection with 
his present studies has held or seen reports of numerous interviews with Defense De- 
partment officials and others in a position to have first hand knowledge. These con- 
firm the assumptions or hypotheses stated above. 
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II. ImporTANCE OF INFORMATION AVAILABILITY 
A. General. 


As a matter of national policy, information should be available 
unless there is an important national advantage — including the pro- 
tection of individual and corporate privacy —to be derived from 
restricting it. Only where the public interest clearly would be served 
by secrecy of one degree or another should it be necessary to weigh 
the respective claims or benefits of availability on the one hand 
and non-availability on the other. The public’s “right to know” 
rather than its “need to know” should be our first consideration. 
General principles of availability and reasonable access, which should 
apply generally to government information under the American 
constitutional system, apply likewise to the military affairs of the 
government. The availability of government information is essential 
to the processes of decision making and consent in a democratic 
system just as suppression of information, government propaganda, 
terror, and elitism are essential in dictatorial systems. 


The massive withholding of military information will have far- 
reaching effects upon American institutions. This is frequently not 
fully appreciated by the professional military and civilian adminis- 
trators concerned. Defense Department manuals and regulations as 
well as the speeches and testimony of Defense Department officials 
are replete with evidence of attachment to the principles of American 
freedom and democratic civil-military relations and, in particular, 
freedom of information.® 


On the part of some, however, these general obeisances to Ameri- 
can principles are undoubtedly ceremonial and pious rather than 
sincere, even though there is no doubt that there is much genuine 
attachment to these principles. There are others, however, whose 
views bring to mind those of General William Tecumseh Sherman, 
who likened the public’s thirst for news to that of the drunkard for 


5 “Every man and woman in the uniform of the Air Force must not only be thor- 
oughly familiar with the roles and missions of the Air Force, but must also become a 
source of reliable and factual information to the general public with whom they come 
in contact.” Air Force Information Services Manual 1 (May Ist, 1956). “The 
American people must be informed of the activities of the Navy because, as taxpayers 
who support the Department, they have the right to know the facts—the true facts 
and all the unclassified facts—about what the Navy does with its funds.” Ch. I of App. 
A to Navy Public Information Manual 1. 
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brandy and regarded reporters as spies. But secrecy, withholding, 
management of information, double-thinking and talking have be- 
come a nation-wide phenomenon. Congressmen, interest groups, the 
press, and the general public share in the responsibility for the 
present state of affairs. What is needed is a better understanding 
generally and more skillful administration. 

The considerable extent to which the flow of information about 
military affairs is being impeded or blocked — within the military 
establishment and among governmental agencies as well as between 
the gigantic Defense Department and science, industry, social science, 
military writers, the Congress, and the public—clearly creates 
hazards in terms of our national strength, our political processes, 
and our cherished freedoms. These hazards should be clearly artic- 
ulated so that they are better understood by those who make decisions 
in this field and by those who review or pass judgment on these 
decisions, for one of the strongest protections against oppressive 
administration lies in the mores of civil and military public servants. 


B. Background of American Civil-Military Relations. 


First, we should call to mind a few elementary historical facts 
which will serve to point up what we may refer to as the distinctly 
American approach to civil-military relations and the governmental 
and informational implications of this approach. At the time of the 
birth of the Republic the military power actually resided principally 
in the people and the states. There was a strong body of opinion, 
represented by Thomas Jefferson, which held that national standing 
military forces in peacetime were inconsistent with republican gov- 
ernment and dangerous to civil liberties and the states. The opposing 
point of view, represented by Hamilton, argued for a permanent 
federal military establishment under legislative contro] except during 
war.’ The Second Amendment to the Constitution provides that 
“. . . a well regulated militia, being necessary to the security of a 
free state, the right of the people to keep and bear arms, shall not 
be infringed.”® 


6“As bureaucrats, some are zealous to enlarge their own particular domains. As 
men of power, some develop quite arrogant, and others quite shrewd, drives to in- 
fluence, enjoying as a high value the exercise of power. But by no means are all 
military men prompted by such motives.” Mitts, THE Power E ite 200 (1956). 

7 See THe Feperauist Nos. 23-29 (Hamilton). 

8 U.S.Const. amend. II. 
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Congress in Article I was entrusted with full power over the 
organization, employment, management, and finances of the national 
government’s military establishment subject only to the office of the 
President as Commander-in-Chief.* 

With the experience of the War of 1812, a modification of the 
extreme anti-militaristic views took place. A standing federal army 
was recognized as a necessity. This is reflected in the report to 
Congress of Secretary of War Calhoun in 1818 in which he stressed 
that reliance must be placed on the character and civil attitudes of 
the members of the armed forces. “I have not overlooked,” wrote 
Calhoun, “the maxim that a large standing army is dangerous to the 
liberty of the country... . But the danger, it may be said, is not so 
much from its numbers as a spirit hostile to liberty, by which it is 
supposed all regular armies are activated.” 

With the acceptance of a sizeable peacetime military establishment, 
emphasis was placed on popular control through Congress. This 
view was well expressed in the North American Review in 1826. 


The mere fact, that our military establishments have been the 
result of popular legislation, has a novelty i in it, which should com- 
mand attention. In the older countries of the world, the army forms 
an essential part of the royal authority, and is often augmented or 
diminished without references to the wishes, ability or wants of 
the people. 

Our venerable fathers, in framing the Constitution of the United 
States, reversed the principles upon which military establishments 
had been founded for ages. e military ro d of the country 

. should be the offspring of the same popular and deliberate 
legislation, which originates every other measure connected with 
the general good." 


A large professionalized standing military establishment, however, 
did not exist in the United States before World War I. C. Wright 
Mills in a chapter entitled The Warlords in Tue Power E ire, 
summarizes this development as follows: ‘ 

Up to World War I, military activities did not involve the dis- 
a of permanent military training, nor a monopoly of the tools 

violence by the federal government, nor the professional soldier 
at the top of a large and permanent military establishment. Between 


® U.S.Consrt. Art. I, § 8. 
10] Mitrrary Arrarrs, Doc. No. 168, 15th Cong., 2d Sess. (1818). 
11 Army of the United States, 23 NortTH AMERICAN Rewiew 245-74 (1826). 
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the Civil War and the Spanish-American War, the army averaged 
about 25,000 men, organized on a regimental basis, with regiments 
and companies largely scattered on posts along the internal frontier 
and farther west. Through the Spanish-American War, the United 
States Army was militia-organized, which meant decentralized and 
with an unprofessional officer corps open to much local influence. 

The small regular army was supplemented by state militias formed 
into The US Volunteers, the commanders of these troops being 
appointed by the governors of the states. In this quite unprofes- 
sional situation, regular army men could be and often were jumped 
to generalship in The Volunteers. Politics — which is also to say 
civilian control — reigned supreme. At any given time, there were 
few generals, and the rank of colonel was often even the West 
Pointer’s height of aspiration.’? 


Still, except during World War I itself the traditional pattern of 
effective Congressional control and information availability con- 
tinued. “In time of peace prior to World War II,” writes Katzenbach, 


Congress argued the details of military legislation and made de- 
cisions for the Army and Navy quite as it did for the farmers, the 
businessmen, the fishermen and others. It debated strategy and 
determined tactics. It digested the details of ship construction and 
the organization of artillery units. It advised the Army and Navy 
on the problems of command coordination and the Cavalry on hay. 
Since none of the information on which decisions were made was 
restricted — whether it was a question of far-flying frigates or a 
separate Air Force — Congress was, for better or worse, in a posi- 
tion to make an independent judgment. Besides, two ocean moats 
could be counted on to give the country time to prepare for war.!8 


With the enlargement of the U. S. military establishment after 
the outbreak of the Korean War, the U. S. has completed a virtual 
full cycle in its civil-military relations. For the foreseeable future, 
in the absence of disarmament agreements with Russia and China, an 
enormous military establishment involving at least 2,000,000 officers 
and men on active duty aside from civilian employees and annual 
expenditures twenty times the pre-war rate are indicated. For tech- 
nological and organizational reasons, professionalism in military af- 
fairs to an extreme degree is the outlook for the future. With these 
developments the American experiment with civilian control and 


12 MILLs, supra note 6, at 179. 


13 Katzenbach, Information as a Limitation on Military Legislation: A Problem in 
National Security, 8 JoURNAL OF INTERNATIONAL AFFAIRS 196 (1954). 
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participation enters a radically new phase—one of extreme chal- 
lenge. With two great world powers ever poised for intercontinental 
jet and ballistic missle attack, the traditional distinction between war 
and peace— which served also as the determinant of the pre- 
eminence of Congressional or Presidential power — becomes unclear. 
“For the first time,” writes Mills, “. . . the American elite, as well as 
effective sections of the underlying population begin to realize what 
it means to live in a military neighborhood, what it means to be 
technically open to catastrophic attack upon the national domain.”™* 


C. Information Aspects of Contemporary Civil-Military Relations. 


We must approach the problem of secrecy and information availa- 
bility about military affairs, pondering well the warning of Woodrow 
Wilson in 1917 when asked, “What does it mean to go to War?” 
“It means,” he replied, “. . . an attempt to reconstruct a peacetime 
civilization with war standards, and at the end of the war there will 
be no bystanders with sufficient peace standards left to work with. 
There will be only war standards.”’* “How unequal parchment pro- 
visions are to a struggle with public necessity, . . .” wrote Hamilton 
in discussing the ineffectiveness of the clause on standing armies in 
time of peace in the Pennsylvania Bill of Rights. “Nations pay little 
regard to rules and maxims calculated in their very nature to run 
counter to the necessities of society.”"* 

It is undoubtedly true that traditional American civil-military 
relations must be altered under contemporary cold-war and tech- 
nological conditions. Yet the new relations which evolve should 
reflect the traditional American ideas of citizen participation and 
political control through Congress and the President in peacetime. 
We are not concerned here with (1) the exact distribution of power 
and delineations of relationships between the Congress and the Presi- 
dent as to military affairs, (2) the pattern of relations between the 
President, the Secretaries of Defense and the Services, the Chiefs 
of Staff, and the bureaus, or (3) the extent to which thé profes- 
sional military group makes policy and participates in political de- 


14 MILLs, supra note 6, at 183. 

15 Quoted in Morrison and ComMMAGER, GROWTH OF THE AMERICAN REPUBLIC 466 
(4th ed. 1951). 

16 Tue Fepera.ist No. 25 (Hamilton). 

17 For background on civil-military relations, see HUNTINGTON, THE SOLDIER AND 
THE StTaTeE (1957); Mitts, THe Power Eire (1956); Vacts, History or MI1I- 
TARISM (1937); ANDREJEWSKI, MILITARY ORGANIZATION AND Socrety (1954). 
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cisions.** Whatever these relationships are, they should assert them- 
selves without use of information control to support them. At the 
same time, it is believed that fuller information will reinforce civilian 
control through the Congress and the President. The vastness of the 
military establishment renders the function of information in civilian 
or political control or responsibility, to use a better term, more sig- 
nificant than ever before. Our present concern is with the implica- 
tions of the withholding of information on the American institutions 
of civil-military relations with primary emphasis on the informational 
needs of the non-governmental community and the Congress. This 
subject merits considerable attention from professional specialists, 
in and out of government, including the armed services. The present 
purpose is to expound the problem rather than to settle it.” 


D. Military Decisions and American Public Affairs. 


Military decisions can be the most consequential of all decisions 
in the realm of public affairs. The composition and size of our 
forces is closely related to the content and strength of our foreign 
policies and to domestic fiscal policies. Are we prepared to fight 
brush-fire wars in the Far East or the Middle East in support of 
essential positions? If so, then must not the facts on strategic and 
tactical airlift requirements be known as well as the production and 
development situation with respect to Globemasters (C-124s) and 
the new C-130 turbo-prop transports? Is the public not entitled to 
hear the facts on these matters from those who are on the public 
payroll and who are entrusted with the expenditure of vast amounts 
of public funds? How else can the facts get out and the elements of 
problems be elucidated? 








18 See Huntington, Civilian Control and the Constitution, 50 Am.Pot.Sc1.REv. 676 
(1956). This is an original and stimulating discussion. 

19 A full account of the impact of the flow of information or communications on 
civil-military relations would include consideration of (a) coordination and integration 
of policies and programs as between the military establishment, the economic agencies, 
the State Department, and the staff agencies of the Presidency; (b) the effectiveness, 
scope and depth of the control of the Defense Department by the civilian opinion, the 
mass media, and voters; (c) the position of the civilian courts; (d) military produc- 
tion and the impact of military procurement on the economic system; (e) the relation- 
ship between the military establishment and scientific research and development; 
(f) position of the reserves and the National Guard; (g) the communication between 
military and civilian professionals, specialists, and technicians in fields ranging from 
foreign policy to electronics. 

20 For a discussion of the “elements” of national defense policy, their interrelation- 
ships, and their relation to domestic forces and international conditions, see MILITARY 
Poticy AND NAtionaL Security (Kaufmann ed. 1956), and Radicalism and Con- 
servatism in National Defense Policy by Huntington, JouRNAL or INTERNATIONAL 
Arrarrs 206 (1954). 








SECRECY AND THE PUBLIC INTEREST IN MILITARY AFFAIRS 31 





If we do not plan or are not prepared to conduct local wars, then 
our main reliance for military deterrence or effectiveness in support 
of essential positions must be placed on intercontinental atomic 
retaliation. 

Staff reporter John G. Norris in writing on strategic issues in the 
Washington Post and Times Herald, August 5, 1956, asked: “Are 
Administration plans to supplant a large part of our conventional 
forces with nuclear weapons a logical and sound move, or do they 
hold the seeds of disaster?” and then reported, “Answers to the 
question, raised by critics of the new strategy, are hard to come by. 
For the extent of the policy shift is not finally settled and the whole 
matter is shrouded in secrecy.” 

Will our system operate well if only those in administration, who 
“need to know”, know the facts regarding Russian long-range 
bomber, fighter, and missile strength in relation to our own? Should 
only a single voice be heard on matters such as the value of the 
Army’s Nike and the Navy’s supercarriers, the assignment of service 
roles in regard to missiles and airlifts, and the realities of unification? 
Does it matter when the public is misled concerning the so-called 
Radford Plan to reduce the armed forces by 800,000 men, through 
misinterpretation of leaked documents by columnists who can’t get 
at the real facts? With this country’s traditional fear of the Prussian 
general staff system, are internal developments within the Joint Chiefs 
of Staff involving the role of committees versus the Joint Staff and 
the actual powers of the chairman of the Joint Chiefs of Staff to be 
privileged under AR 380-88 or classified so that the public and the 
Congress won’t learn of them unless a Congressional committee digs 
out the facts after it is difficult to restore the status quo ante or unless 
in the distant future a historian becomes interested and manages to 
gain access to those records? 


Withholding of military information from public knowledge often 
has very serious consequences. Among these are a false sense of 
security resulting in a weakening of public support for needed appro- 


priations or a false view of military capabilities leading to unrealistic | 


views on foreign policy. This was illustrated in 1955 when some 
disturbing facts regarding the relative strength of Russian and Amer- 
ican long-range bomber strength began to come to light. Public and 
official apathy and erroneous conceptions regarding the balance of 
power in areas such as Indo-China developed from overestimates of 
U. S. air strength and underestimates of Russian strength. 


— 
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There was a widespread belief that Russia was far weaker in inter- 
continental bomber strength than was actually the case. Indications 
are that U. S. intelligence reports contained a far more accurate 
estimate of Russian strength than was known outside the government. 
Certain official statements on the subject strengthened these mis- 
conceptions. Certainly suppression of information which was revealed 
at the 1955 Moscow air shows contributed to the misconceptions.”* 


It is not possible under our system to remove such matters from 
public interest and attention. Within what climate of knowledge will 
the debate take place—one of irrelevance, distortion, and super- 
ficiality or one of reality? How many of our basic issues of policy, 
administration, and official performance are to be removed from 
politics? Certainly a confused and ignorant public on these matters 
—in its many elements — can be dangerous. On the one hand, con- 
tempt for the public develops on the part of those who know the 
facts. This may lead to all sorts of manipulation and maneuver to 
lachieve what may or may not be right ends in wrong ways. On the 
other hand, erroneous decisions may be forced on military adminis- 
tration. Experience would not indicate that vested interests in power, 
money, or position can be held in check by such a system. Power and 
influence within administration are related to the interests and con- 
ceptions of outside group support. 


How can inefficiency and monumental waste be exposed with 
official papers barricaded and public discussion of controversial mat- 
ters barred except at the very top?** Those who participated in World 
War II planning and economic mobilization learned the hazards of 
secrecy and over-reliance on the chain of command in these matters. 
Fierce struggles between participants develop. Under our system 


21 The question of full, accurate and timely information about Russian air strength 
became tangled with the political-services debates over U.S. aircraft production ex- 
pansion programs and the reduction of ground forces. Hanson Baldwin, writing in the 
N. Y. Times, May 19, 1955, p. 12, about a Defense Department release on Soviet air 
strength, said “The wording of the announcement was terse to the point of obscurity 
and the motivation decidedly mixed... . All this can and should be told the Congress 
and the American people—but not in a sudden ‘crash’ release issued not for information 
but for effect and restricted to partial truth.” 


22 According to John G. Norris, writing in the Washington Post and Times Herald 
October 3, 1956, p. 17, “In the present climate at the Pentagon, where anyone who 
talks about deficiencies in the Administration’s military program may find himself in 
trouble, few are willing to air their views and fears for publication.” Note the fol- 
lowing dispatch: “INDIANAPOLIS, Sept. 29 (INS)—AIl 28 Indiana Air National 
Guard Sabrejets have been grounded because of a dangerous condition found in the 
engine. Col. William Sefton, commander of the 122d fighter interceptor wing of the 
Air Guard, said he could not elaborate because of security and technical reasons. 
Sefton said the condition could cause complete engine failure in flight.” 
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can they be resolved in the public interest in a frame of public, 
political and outside specialist ignorance and misinformation? 

Recently the flow of facts of these politico-military matters has 
been unduly restricted. We know only what gets out through Con- 
gressional inquiries, through leaks generated through the play of 
party and service rivalries, and through skilled military writers with 
friends and connections.** In general, communications between the 
public and the Pentagon are inadequate for the successful operation 
of our general system of government. Are compensating national 
advantages derived from these restrictions? 

What form of government would we have if few outside the 
government should be able to arrive at informed judgments concern- 
ing matters of military policy and administration bearing on public 
policy; if citizens should lose interest because generalities, and 
evasions, and half-truths bored them; if issues of the highest con- 
sequence, such as banning the test explosions of hydrogen bombs, 
should have to be decided on the basis of unreasoned faith or lack of 
faith in those who are actually running the show and their spokesmen? 

C. Wright Mills comments on attempts to exclude politico-military 
decisions from American public forums in the following trenchant 


phrases: 


Military men are supposed to be the mere instruments of political 
men, but the problems they confront increasingly require political 
decisions. To treat such political decisions as “military necessities” 
is, of course, to surrender civilian responsibility, if not decision, to 
the military elite. But if the military metaphysics, to which the 
civilian estate now clings, are accepted, then by definition warfare 
is the only reality . . . of our time. 


Katzenbach, in concluding his article on military legislation, takes 
the next step. He says: 


Policy is not, after all, based solely on demonstrable facts but on a 
set of beliefs that can never be wholly shared. Not to fecognize 
that today military affairs are bound to remain within the sphere 
of ba politics as they have since the days when Republicans and 
Federalists argued the nation’s naval policy, is simply to ignore the 
limits of possible knowledge and to close one’s eyes to the fact of 


23 Such writers as Hanson Baldwin and the late Anthony Leveiro of the New 
York Times, Richard Davis of Newsweek, John G. Norris of the Washington Post 
and Times Herald, Mark Watson of the Baltimore Sun, and others. 


24 MILLs, supra note 6, at 202. 
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differing faiths. Inconvenient though it may at times be in milita 
affairs, our nation stakes its claim for a better society on a faith that 
an open conflict of ideas ends in a greater degree of right reason 
over a longer period of time.” 


Senator Symington, Chairman of the Senate Subcommittee on 
Airpower, in his opening statement to the Subcommittee’s study of 
airpower during the 1956 session, stressed the importance of adequate 
information in the public domain in the following words: 


The people themselves have the greatest stake in this problem of 
survival. Therefore, they are entitled to adequate information upon 
which to reach decisions regarding their fortunes and their freedom, 
their lives, and the very future of their civilization. 

A serious and difficult problem arises from the necessity of balanc- 
ing the need of classifying information as secret against this need 
for free discussion and informed public opinion on the great issues 
involved in the decision of how best to maintain the security of our 
country. 

If censorship bars the citizen from access to necessary facts and 
expert opinion, his rights freely to speak, freely to publish, and 
freely to debate the grave and far-reaching problems incident to 
national defense become but empty and useless legalisms. 

Only a strong and clear showing of injury to the national defense 
will justify the incalculable damage which can result from the 
people being forced to act in ignorance on matters which will 
determine their freedom.?¢ 


Civilian control of military policy under contemporary conditions 
necessitates attention to the role played by voters and citizen opinion- 
forming and pressure groups. In order for voters to be able to under- 
stand military issues in elections, to evaluate the merits of policy 
alternatives and to assess correctly the performances and positions 
of leaders, it is necessary that reporters, military specialists, public 
affairs groups, individual Congressmen and others have access to the 
facts. Voluntary censorship under broad-guaged concepts such as 
“strategic information” or “intelligence value,”** the practice of 
submitting articles, textbooks, etc. to the Defense Department for 
review under too inclusive standards,”* and the withholding of in- 








25 KATZENBACH, supra note 13, at 205. 

26 Hearings, supra note 3, at 2. 

27 See Industrial Security Letter No. 54-6, (Dec. 27, 1954). 
28 Hearings, supra note 2, at 885-86. 
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formation without careful deliberation” impose unnecessary obstacles 
to wise political or civilian control. 


E. Availability of Information and the Role of the Congress. 


As we have seen, the Constitution provided for Congressional 
direction and control of the “public defense” to use Hamilton’s 
phrase, subject to the President’s undefined office of Commander-in- 
Chief. Hamilton assumed that the Congress would be the center of 
information on defense matters.*° 

It is inevitable, no doubt, that under present conditions a cyclical 
shift occurs in the allocation of functions and responsibilities between 
the Congress, the President, and the executive agencies. What is to 
be the role of the Congress for the new American democracy? 
Katzenbach states that sane independent legislation concerning details, 
which is the traditional type, has strict limits not only because of 
executive restrictions on information but also because of the mag- 
nitude of unfamiliar detail involved in such legislation. He suggests 
that the appropriate role for Congress is that of a broad review and 
a panel for appeal on the larger questions “. . . whether enough is 
being spent on defense, whether proportion-spending for offense and 
defense is in adjustment, whether spending for land, air and sea 
forces, for standardized military ‘hardware’ and basic research are 
in just proportion. . . . Abbreviated information stakes out the 
boundaries to the possibility of reasonable legislation. At the same 
time the denial of information shifts the burden of responsibility 
from one branch to another.”*' The editors of Fortune magazine 
have expressed the view that “. . . Congressmen can really do little 
more than express general confidence or the lack of it, in the manage- 
ment. . . . the President and the Secretary of Defense can usually 
argue with the management only as laymen arguing with pro- 
fessionals.”** 

Particular Congressional Committees such as Appropriations, Armed 
Services, and Foreign Affairs are able to obtain a large part of the 
available classified information. However, lack of time and the diffi- 
culty of knowing what to ask for impose practical limitations. Con- 


29 For example, in MILITARY Poticy AND NATIONAL Security 10 (1956), the editor, 
William W. Kaufmann says: “The choice of subjects, method of approaching them, 
and level of discussion were dictated by the availability of information... . 

30 THe FeperAList No. 25 (Hamilton). 

31 KATZENBACH, supra note 13, at 192. 

32 Fortune Magazine 92 (Feb., 1952). 
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gressional staffs are impeded in non-classified areas as much as in 
classified.** But more fundamental questions are raised. Congress is a 
representative body. It mediates between the non-governmental 
groups and community and the administration in a more extensive 
and detailed way than the President possibly can. Each Congressman 
performs this role for his constituency. It is clearly necessary for the 
Congress to entrust some of its usual functions to particular com- 
mittees and the leadership where secret information is involved. But 
there are strict limits to this. If it proceeds beyond a point, a quali- 
tative change in the character of our governmental system occurs. 
Floor debate and contact with the public on issues dries up. Bulk 
authorizations for classified projects are rubber stamped. 

There is another important phase of the matter. One of Congress’ 
principal sources of information and guidance is “. . . from sources 
other than the Executive either openly volunteered or openly 
solicited . . .”** scientists, production men, engineers, retired admirals, 
economists, public affairs policy and administrative specialists, etc. 
Particularly is this required to enable Congress to make broad, relia- 
ble judgments on larger issues — judgments which meet the needs 
of the problem situation. How can Congress receive such assistance 
when the non-governmental community cannot provide it because 
the necessary information and communications have been severely 
restricted? What happens in those circumstances is illustrated by the 
military appropriations process where only an infinitesimal portion of 
the witnesses are from the non-governmental community. 

Finally, secret testimony and documents used by Congressional 
Committees — unless declassified under Congressional pressure — can- 
not be used in debate or in addressing constituents. This plus the 
ignorant state of public opinion generally creates a dangerous com- 
munication barrier between the wise, knowledgeable Congressman 
and the public he represents. 


F. Freedom and Progress in Scientific Research and Development. 


Free interchange of scientific ideas and information are important 
to scientific and technical progress and essential to a free system of 
scientific training, research, and technological development. Govern- 


88See Sec. Nav. Instr. 5511.1, (April 27, 1953), “Dissemination of Classified In- 
formation to Representatives of the General Accounting Office”; Sec. Nav. Instr. 
5730.6, (March 11, 1954), “Relations with General Accounting Office.” 


84 KATZENBACH, Supra note 13, at 198. 
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mental restrictions on communications between physical scientists 
and technologists in the interests of national security have become a 
serious problem because of the widespread use of scientific discoveries 
and technological developments for military purposes and the heavy 
investment of government funds in scientific research and develop- 
ment. 


There is good evidence that well administered information security 
controls limited to key applications of scientific research and develop- 
ment are in the national interest.** To develop and administer a 
discriminating program of information security in these complex 
and recondite areas is a difficult task. In order to achieve this, how- 
ever, it is necessary that the role of free communications in our 
scientific institutions and progress be understood outside the scientific 
community by security officers, administrators, political and other 
opinion leaders, and the public at large. 

According to Dr. Malcolm C. Henderson, Research Professor of 
Physics at Catholic University, “. . . [T]he benefits that follow from 
real candor . . . are long-range, indefinite, and seem merely traditional. 
I earnestly believe, nevertheless, that the benefits are very real and 
important.”** Through a combination of factors such as the necessary 


35 Often it is contended that all “basic” science should be unclassified. However, it 
is doubtful if one can draw a curtain between “basic” and “applied” science. DuBridge, 
in The American Scientist, 45 YALE Review 1 (1955), illustrated the separation of 
secret weapons design from open research as follows: 


The distinction between open scientific information and secret weapon design 
information can be illustrated by an example in the field of radar. Radio waves 
were discovered by Hertz in 1887. He discovered how to produce and detect 
them and he found that they could be reflected from various objects. He pub- 
lished his results. Marconi used these results to develop wireless telegraphy. 
For the next fifty years thousands of people experimented with radio waves, 
measured their velocity, learned of their behavior, designed equipment to gen- 
erate and detect them, exploited them as tools of science and of technology— 
and published the results. It never occurred to anyone—and doesn’t occur to 
anyone today—that any of this should be secret. 

But in 1937 and 1938 some engineers in the United States and in England 
evolved an idea of how to use radio waves to detect hostile airplanes. The de- 
vice was built, was tried, and it worked. Here was a military weapon—and, 
obviously, the design was not published. All those concerned, scientists and 
military, saw that this new device was an important military secret. It was a 
well-kept secret too. 

After the war, when it was evident that the principal ideas and techniques were 
now known to all nations, a great deal about radar was published, because there 
were many possible peacetime applications. But even today, though the general 
science and technology of radar are ‘unclassified’ and freely published, the de- 
signs of certain military equipment are still secret—and properly so. But, be- 
cause the design of the radar bombing equipment on a B-52 is secret, it does not 
follow that all the science and technology of radio and radar should also be 
secret. 


36 Hearings, supra note 2, at 866. 
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wartime emphasis on secrecy and the dramatic unveiling of the first 
atom bombs, a general state of mind developed which (1) grossly 
overestimated the advantages to us and the gains to potentially hostile 
states that could conceivably be gained from scientific and develop- 
mental secrecy and (2) ignored the disadvantages to us of secrecy. 
This general attitude provides a poor climate in which to administer 
a reasonable system of security in this field. This whole subject derives 
tremendous importance because of its bearing on scientific and tech- 
nical progress for both military and peaceful uses in the U. S. and 
the free world as compared with Russia. According to Dr. M. Stanley 
Livingston, Professor of Physics, Massachusetts Institute of Tech- 
nology and former Chairman of the Federation of American Scien- 
tists, “Secrets represented by weapons already developed or even by 
plans in laboratory files become insignificant in comparison with the 
importance of new ideas and new concepts. . . . Secret research in 
selected laboratories offers the poorest prospect for rapid progress.”*" 
Some over-all assessments, which, however, can be only good 
guesses based on experience and judgment, indicate that on balance 
the information security measures applied to science in the United 
States since World War II weakened rather than strengthened the 
national security — cutting our technological lead in some fields and 
even putting us behind in others.** According to Dr. Livingston, 


It is not easy to convince people accustomed to relying on secrecy 
and rigid security procedures that the philosophy of “security 
through achievement” is safe. . . . It involves judgment in a 
balance of risks, where we can expect a wide variation of opinion.®® 

More speed in achievement and an increase in the number of 
trained people is more important in the long run.* 


The ill effects of classifying scientific information are usually 
permanent. Declassification, as in other information areas, never 
catches up. When masses of material are declassified, much of it is 
out-of-date and the opportunity to publish has passed. While classi- 
fied, the material is usually inaccessible even to cleared scientists not 
immediately concerned with its production. “Over and over again,” 
according to the testimony of Dr. Detlev Bronk, “I have heard 





87 Jd. at 728-29. 
88 Jd. at 751. 
89 Jd. at 731. 
40 Td. at 739. 
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people say that it is easier to do a piece of research over again than 
to find out what has already been done.”** 


In wartime secrecy does not present such dangers to long-run 
development because scientific and developmental resources are con- 
centrated on the short-run and the handicaps imposed on the enemy 
by secrecy react quickly to our military advantage. 


In his testimony before the House Government Information Sub- 
committee, Gerard Piel, Publisher of the Scientific American, summed 
up “a few of the results” of secrecy as follows: 


} Let me mention briefly a few of the results of policies of excessive 
military security and restriction on information and men of science 
over the past ten years: 

1. The free flow of knowledge of scientific progress on which 
really important creative ideas completely depend has been severely 
hampered. 

2. A sense of uneasiness has been created in discussions among 
scientists arising from fear of disclosing secret information. This 
swiftly destroys the interplay of ideas underlying creativeness. 

3. A competent scientist can be put on an important task only 
after months or even years of clearance procedure. Even when 
cleared for one job he must be recleared for another. 

4. Very few scientists outside the narrow limits of a classified 
project can be consulted because of the difficulties involved in such 
communication. Therefore, solutions to difficult technical problems, 
rather than being simple and brilliant, have tended to become heavy, 
cumbersome, awkward, expensive, and often impractical. Costly 
mistakes are all too frequent because of blocked knowledge that 
ought to be freely available. 

5. Some of our best scientists have been excluded from contribu- 
tions to American strength on arbitrary grounds. 

6. Our ordinary textbooks and handbooks are in many cases 10 
or 15 years behind the times because so many of the advances during 
these years remain classified or have been declassified in such a way 
that the information has not reached the scientific literature or the 
normal channels accessible to textbook and handbook writers. 

7. Scientific and technical manpower is in short supply. The 
attractiveness of the scientific career to the student is so diminished 
that in spite of substantial pay, the number of those entering these 
professions has fallen to less than half. 

8. Much American science has been removed from the channels 
of international scientific communication where more than half of 
its ideas should be derived. 


EE 


41 President of Rockefeller Institute for Medical Research, President of National 
Academy of Sciences, Chairman of the National Science Board. Id. at 893. 
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9. Many friendly foreign scientists who could contribute much 
to our progress have been badly treated by arbitrary visa restrictions. 

10. Leading American scientists find themselves blocked from 
visiting many major foreign laboratories or working with foreign 
scientists from whom they could acquire ideas and new approaches 
to difficult problems. 

11. A sense of mistrust has been created between the public and 
scientists. 

12. A sense of distrust of our policies concerning science has 
been engendered among scientific Soman of other nations. Where 
the common bond of scientific knowledge should weld nations 
together in peaceful progress, that knowledge has been used too 
often as a product in the marketplace of international political 
trading. 

This indictment might be acceptable had it given us a comparable 
measure of increased strength; but I very much fear that we have 
sustained only a measure of loss. The argument that we must not 
allow an enemy to benefit from our knowledge has backfired, since 
our own free science and technology could have benefited even 
more. 

After all, full information is the very lifeblood of effective 
scientific and technological knowledge. It is not enough that we 
stay abreast of an enemy, it is imperative that we stay ahead! Our 
incomparable system of free enterprise can do this if we but feed 
it adequate knowledge and brilliant ideas. 

We must not forget that the slightest restriction on the flow of 
knowledge is a far more effective bar to our own scientists who 
have neither desire nor resources to obtain restricted information, 
than to another nation that can spend an unlimited effort to ac- 
quire it. 

In this, the lower security classifications are by far the most 
damaging, since almost anyone can obtain this information of low 
classification with a little effort, but it is effectively denied to our 
own citizens who respect the law.*? 


Before World War II, less than 10% of scientists and engineers 
were engaged on projects financed by public funds. Now it is close 
to 40%. In addition, the scientific interrelations between government- 
supported projects and non-government-supported projects and be- 

‘tween classified and unclassified work is extremely close. In the 
modern world, all important areas of science have military implica- 
tions and tend under loose administration to fall under the cloak of 
military secrecy. Harold Urey, Nobel Prize winner and an important 
contributor to atomic fission development during the war, in seeking 


42 Id. at 752-53. 
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examples of research that could be conducted without the risk 
of running into classified areas, cited the temperature of ancient 
oceans and chemical problems related to the origin of the solar sys- 
tem.** This was related by Lloyd Beckner as follows: 


Not long ago, for instance, a responsible scientist mentioned to 
me that he had endeavored to arrange a scientific conference on 
fundamental high-temperature physics. He found that this was im- 
possible, however, because all the important recent advances were 
“classified information.”** 


Yet he also cited the report of an Indian scientist that Soviet develop- 
ment of heat-resistant materials was more advanced than anything 
he had seen in the West. 

According to Alfred North Whitehead, in Science and the Modern 
World, 


The greatest invention of the 19th Century was the invention of 
the method of invention — the discovery by professional and schol- 
arly groups of the way in which the scientific profession could 
train its members, induce them to contribute to the sum total of 
abstract knowledge, and then organize its contribution to the ad- 
vance of technology.*® 


It is the free publication of results and interchange among scientists 
which, according to nearly all scientists who have expressed them- 
selves on the subject, is necessary in order to maximize scientific 
break-throughs of military or civilian application.** Security restric- 
tions inevitably lead to compartmentalization of information and, 
through the use of need-to-know criteria, this applies also to cleared 
scientists working on government or government-contract projects. 
It is extremely disruptive to science to apply these restrictions. 

The normal procedure of an executive, technician, or researcher 
confronting a problem or making a decision is to examine, available 
literature, discuss the problem with other people, and then decide 
what course to pursue. Restrictions are disruptive because they 


43 Id. at 797. 
44 Td. at 756. 
45 Quoted in Price, GOVERNMENT AND SCIENCE 99 (1954). 


46 “Whatever else may happen, whatever other demands be made or restrictions 
imposed, these mechanisms of free inquiry are essential to the pursuit of knowledge 
and the advancement of understanding; they can never be forsaken if science is to 
survive.” DuBridge, supra note 35, at 2. 
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impede or close off cross-area fertilization and knowledge of work 
already done.*” A good scientist engages in “hot pursuit” of problems 
and must be free to proceed, sometimes guided by a tutored scent 
based on special background, wherever he thinks the problem leads 
him. Former Assistant Secretary of the Air Force for Research and 
Development Trevor Gardner testified as follows on “need to know” 
in science: 


. .. I think the “need to know” relates to the necessary compart- 
mentation of secret information in a military situation, and also in a 
situation of espionage or intelligence. . . . 


It is not necessary, in order to have the system to work, for every- 
one to know. 

The reverse is true in a development or scientific situation. Here, 
it is very difficult to say which scientist or engineer or physicist is 
going to come up with the idea that is going to push the ball over 
the goal line, so that all of the people working on a given project 
have a need to know all of the facts they can get. Applying the 
“need to know” criterion to a scientific situation simply cripples it 
so that you just cannot have any progress. . . . 

It is impossible to define what a scientist needs to know.*® 


The risk of repeating what has already been done deters new enter- 
prise or increases the cost where the government is paying the bill. 


47 Ben H. Bagdikian in a series What Price Security in the Washington Star, May 
31, 1955, p. A-8, gave the following examples: 


At one time it was feared the sub (Nautilus) would require extensive rede- 
sign because of ‘sleeping sickness’, paralysis of its atomic engine by accumula- 
tion of a chemical, xenon, whenever the engine stopped. The Government 
desperately needed basic information on the nature of xenon. A Canadian with 
top clearance in his native country’s atomic project was brought to this country 
to do research under an AEC grant. 

Being a Canadian he could not get American clearance, a fact that did not 
bother anyone until it was discovered that he seemed to have discovered certain 
reactions and equations which might apply to the ‘sleeping sickness’ problem. 
But he could not be asked to apply his reactions to American data because he 
was not permitted to know the American data. 

A fairly high-level conference was held in New York. An elaborate plan 
was devised to have the Canadian apply his reactions to some dummy figures, 
while concealing the true American figures. But at the last minute a nervous 
security officer dismissed the Canadian from the room, fearful that some secrets 
might be disclosed. 

This left the American data secret and secure. But it also left them useless. 
Fortunately, the Canadian’s data was recovered later and the sub did not have 
to < redesigned. No one knows in how many other instances we are not so 
lucky. .. . 


The telegraph was born, for example, because a physicist Allesandro Volta, in 1778 
discovered a mistaken interpretation by Luigi Galvani of Galvani’s own work. Under 
today’s Government secret research rules, Volta would never see Galvani’s data and 
discovery of the error would have been delayed. 

48 Hearings, supra note 2, at 1058-59. 
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As put in a statement by the M.I.T. Electronics Laboratory in refus- 
ing a proffered contract from the Atomic Energy Commission to 
undertake classified research in the field of thermonuclear reactions, 


If they (scientists doing unclassified research) undertake their 
work without knowledge of the classified literature, they will waste 
their time and run the risk of rediscovering classified ideas. 


G. Industrial Development and Competition in Industry. 


Secrecy and the concomitant channeling of technical information 
may impede industrial development, strengthen monopoly and weaken 
competition, and disrupt the U. S. patent system as it protects in- 
ventors. This aspect can be mentioned only in passing here.” 

J. G. Beckerly, formerly Director of Classification for the Atomic 
Energy Commission for five years, has observed, “How delicately 
and sparingly these controls must be exerted. I observed instances 
where information controls helped kill the growth of potentially 
important industrial activities.”** The secrecy of research with im- 
portant industrial applications for civilian or military uses, tends to 
deter new investment. Industrial managers and investors do not wish 
to build facilities and install equipment when they are not reasonably 
sure that they will not become prematurely obsolete. For example, 
plans to develop atomic power based on fission processes were held 
up when it was announced at the Geneva Atoms-for-Peace Confer- 
ence that classified research was under way on the use of fusion 
processes. Another example is the retarding effect on the hafnium 
industry of the classification of the hafnium-zirconium separation 
process because zirconium free of hafnium is used in nuclear reactors. 
Industrial concerns with classified government contracts naturally 
possess a valuable advantage over others. The Panel on the Impact of 
Peaceful Uses of Atomic Energy in its report states that “Only by 


49 Id. at 729. Bagdikian, supra note 47, gave the following example: 


Recently, the Department of Defense completed a ‘secret’ project. All that 
can be said of it is that it cost somewhere between $10,000 and $100,000 and took 
a number of senior scientists about a year to complete. 

Unaware of the ‘secret’ project, some non-Government scientists in a uni- 
versity did exactly the same work and published their results. The published 
results were seen by scientists everywhere, who criticized and used them to im- 
prove their own projects and push to new horizons. 


50 The entire field of “Government Secrecy and the Public Interest in Economic 
Affairs” needs to be explored. 

51 Impact of Government Information and Security Controls on Competitive Industry, 
11 Butretin or Atomic Scientists 123 (April, 1955). 
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hiring employees of the Commission or its contractors, or by placing 
their own employees as guest investigators in Commission laboratories 
can outsiders partially offset this advantage.”*? The Panel recom- 
mended declassification of technology by whole categories such as 
removing the field of reactor technology from the restricted category. 
One study submitted to the Panel held that “[WHidespread secrecy 
in any major field of technology is basically inconsistent with the 
free-enterprise system.”™ 


Manufacturers with defense contracts are instructed not to release 
to the public without specific approval from the Defense Department 
any but the most general information even as to unclassified con- 
tracts. Among the items related to unclassified contracts not to be 
released without clearance are: production schedules, rates of de- 
livery, supply movements, research and development data.™ In addi- 
tion, the program for the voluntary control of “strategic information” 
was developed especially for application to non-classified information 
possessed by industry — whether or not pertaining to government 
contracts. According to former Deputy Assistant Secretary of De- 
fense Honaman, testifying before the House Government Informa- 
tion Subcommittee, the manufacturer may either classify information 
developed by his facility, under Exec. Order No. 10501, or “handle 
it as strategic.”®° For information not covered by Exec. Order No. 
10501, Mr. Honaman emphasized the voluntary aspect, but Congress- 
man Moss felt the “manufacturer has a pressure on him.”** More- 
over, it may be to the interest of some industrial contractors to restrict 
information for competitive reasons. In the atomic energy field it 


52 See Report of the Panel on the Impact of the Peaceful Uses of Atomic Energy. 
Joint Committee on Atomic Energy, 84th Cong., 2d Sess. 108 (1956). 


53 Background Material for the Report of the Panel on the Impact of the Peaceful 
Uses of Atomic Energy to the Joint Committee on Atomic Energy, Vol. 2 ch. 11, 
at 397 (1956). 


54 D.0.D. 5230.3 (Jan. 18, 1953). 
55 Hearings, supra note 2, at 1161, 1172. 


56 See A.R. 580-80 (Nov. 29, 1950). “The program (for voluntary control of un- 
classified technological information) consists of (1) attempting, through appropriate 
publicity, to arouse in those who possess unclassified technological information—in 
business and industry, state and local governments, etc.—a more general awareness 
of possible security considerations involved in the contemplated release of such in- 
formation and (2), providing’a coordinated service in the federal government for 
those seeking authoritative advice on such problems.” 

Facilities with classified contracts must clear personnel and secure a facilities clear- 
ance under the Armed Forces Industrial Security Regulation (May 1955). Some in- 
structions to industry have been labeled “not for public release,” even though dealing 
with unclassified information, viz. Industrial Security Ltr. No. 54-6, (Dec. 27, 1954). 
Hearings, supra note 2, at 1119, 1120. 
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has been reported that “. . . it is not clear that industry as a whole 
has always strongly urged the declassification of such information 
[valuable for peacetime use].”*" 

Restrictions apply to stockholders reports, statements filed with 
the Securities and Exchange Commission, brochures, etc. According 
to the Armed Forces Industrial Security Regulation (Dept. of De- 
fense, Sept. 1956, p. 3), “. . . among the various areas where manage- 
ment should exercise caution are the following: 


(1) Contract award information. 


(3) Plans and details of expansion of equipment and facilities. 

(4) Production methods, techniques, and equipment. 

(5) Figures on production and production capacity of plants and 
units within plants. 

(6) Sources of semifinished products, components, and supplies. 


(7) Sources of power, other utilities, and critical transportation 
affecting plant operations. 


(9) Information concerning research and development activities.” 


As Mr. Honaman stated, industry often releases material, such as 
technical information on the transitor, even though it may benefit 
potential enemy nations, where the advantages of openness in the 
U. S. are considered more important. This is in line with the dynamic 
development approach described by Detlev Bronk as follows: 


Industry has recognized that the ge of an industrial company 
comes from rapid forward movement. If there [sic] are more con- 
cerned with effectiveness of forward movement in their research 
and development programs more than they are in hedging them- 
selves around in such a way that their own people cannot move 
effectively, they are sure to be ahead of their competitors; one 
lesson I derive from this is the fact that they realize that effective 
secrecy lasts for only a brief period of time, and if they continue to ° 
concern themselves with the restriction of information rather than 
pushing ahead, letting the information which they have now out- 
grown become available as a foundation for further discoveries, the 
quicker do they move.** 


57 Supra note 53, at 415. 
58 Hearings, supra note 2, at 894. 
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Il]. THe Uses anp Limits oF INFORMATION SECURITY 
IN Miuirary AFFAIRS 


A. General. 


Military information security presents a far-reaching and complex 
challenge to the philosophy and methods of open government. The 
public interest in openness and the public interest in secrecy often 
are irreconcilable in any clear-cut sense, so that rough balances of 
interest and pragmatic compromises are the best that can be expected. 
This poses a dilemma for constitutional democratic government. 
Some areas of secrecy in military affairs clearly are necessary and 
proper to the national defense during even a period such as the post 
World War II era, when the ability to employ a great variety of 
forces and weapons under a wide variety of possible eventualities 
— both offensive and defensive —is a major factor in maintaining 
national security and implementing foreign policy. 

It would be foolhardy, of course, for the United States to weaken 
the deterrent or combat potential of its military forces, to any 
significant extent, by disclosing information needlessly. As is well 
known, the U.S.S.R. maintains an extensive and efficient world-wide 
intelligence apparatus. From time to time the existence and particular 
targets of this apparatus come to light as in the recent instance where 
a minor Russian Embassy official attempted to recruit the services 
of an Air Force economist who was under security investigation at 
the time, to prepare studies on the American aviation industry. Then 
it has recently come to light that a third secretary of the Soviet 
Embassy in Ottawa tried to bribe a civilian employee of the Royal 
Canadian Air Force into revealing secrets about the new Canadian 
all-weather fighter plane, the CF-105. So far as is known to the 
writer, however, no cogent survey or analysis exists within the U. S. 
government as to the priority military information targets of the 
Russian intelligence service — in other words we may not really know 
much about what the Russians need to know. 

During a war the problem of information security is not so com- 
plex. The benefits are greater and clearer. Power gravitates to the 
national government by common consent. The national community 
centers its goals and efforts on winning the war. Partisanship and con- 
flicting values, ambitions, and interests are less pronounced. Over- 


59 See article by Ferguson, Washington Post and Times Herald, Oct. 7, 1956, 
Outlook section. 
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zealous withholding of information and curbing of talk is accepted 
as a practical necessity. Even so, the withholding of military informa- 
tion during World War II was in numerous respects less drastic than 
that practiced today. 

The purpose of this generalized treatment of a complex and diffuse 
subject is to call attention to some of the main considerations involved 
in making decisions about the availability of information from the 
security standpoint; to indicate the scope and complexity of the 
administrative tasks encountered; and to suggest ways of improving 
the present unsatisfactory conditions. Since many of these problems 
probably will remain with us indefinitely, they require far more 
considered attention from many types of military specialists than they 
have received up to the present — both from within the armed services 
and from outside. 

It is also important that the uses, limits, and problems of military 
secrecy be better understood by Congress and the public. Many of 
the irrational pressures which bear down on military and civilian 
administrators come from these sources — pressures to keep too much 
secrecy as well as pressures to release or leak what should be kept 
secret. 

Excesses of the “security mentality” constitute a real danger. Our 
strength lies in dynamism, intelligence, progress in technology and 
administration. The contribution of the withholding of much informa- 
tion to our national strength and security is at best minor. There is 
real national danger in the “Maginot-line” psychology in politics and 
administration, which responds to danger by developing illusions as 
to the contribution that secrecy can make and seeks outlets for 
patriotism in erecting and enforcing indiscriminate barricades around 
knowledge. The problems encountered are inherently difficult and 
only if approached thoughtfully and with awareness of the various 
considerations involved will it be possible to achieve sensible policies, 
administrative arrangements, and practices. 

Many do not see why we should make it so easy for thé Russians 
to know so much about us which, rightly or wrongly, they assume 
will be of great benefit to the Russians. Engrossed in the all-out 
effort to gain every possible advantage in the cold war, they some- 
times regard freedom of information as subversive. Impressed by our 
difficulties in obtaining from Russia and China information of a type 





60 The uses and limits of secrecy during combat operations or during a period of 
war is outside the scope of the present consideration. 
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which we “give away,” they overlook the role of information in our 
government system and free society in its educational, economic, 
scientific, and other aspects. Some extremists seem all too willing to 
adopt Russian methods such as government managed propaganda, 
assuming erroneously that these methods will work effectively for us.* 

The freedom-of-information side likewise has its extremists — those 
who are impatient or hostile to bureaucracy from the start, who over- 
simplify the problems of political leaders and administrators, or who 
put “getting the story” above everything else. These people are more 
than a little responsible for the increased distrust between the 
Pentagon and the press leading to the abandonment of such devices 
as background off-the-record conferences. A more intelligent and 
careful administration of security would inspire more confidence 
that generally there are good grounds for withholding where infor- 
mation is not made available. 

One great difficulty of dealing with this problem is, of course, 
secrecy itself. An official body constituted by the Congress, the 
President, or the Secretary of Defense can spot check the classified 
files of the Defense Department to determine what items of informa- 
tion are classified, surmise the actual reasons for the classification, 
and assess the actual advantages and disadvantages of our present 
information security policies and organization in operation. Such a 
survey, inquiry and analysis must deal with generalities, inferences, 
deductions, and secondary evidence for the most part. It is difficult 
without using classified materials and interviews to find out precisely 
what the present system is, how it operates, what considerations bear 
upon the hundreds of thousands in the military establishment who 
make decisions on information security, and what their views are. 
While there are only a few classified directives, it is difficult to assess 
the actual operation of unclassified directives without using classified 
information. 


B. Direct Limits on Value of Secrecy. 


Without minimizing the value of well-administered secrecy in 
limited areas under effective safeguards, it is important to understand 


61 It is not at all clear that secrecy operates to the national advantage of totalitarian 
states—as opposed to party or ruling-clique advantage. The Strategic Bombing Sur- 
vey of Germany after World War II disclosed many startling inefficiencies in German 
war industry which might have been corrected if publicized. “Fascism inevitably 
breeds corruption in secret as a corollary to the noble sentiments it places on its 
statues.” (Quoted from John S. SchwarzWalder, We Caught Spies, ix (1946). 

62 See hearings, supra note 2, at 1068. 
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both its limitations and its drawbacks. Secrecy is a two-edged sword. 
It usually hurts us whether or not it hurts our potential enemies. In 
order to decide intelligently what to withhold and under what 
circumstances, it is necessary to be clear about what benefits can be 
gained from secrecy. 

Aside from its damaging effects on the relations between the 
Congress and the non-governmental community, which have been 
discussed, secrecy interferes with administrative communications so 
as to impede coordination, blunt policy-making, and complicate 
public policy execution. In fast-moving and complicated situations 
the effects may be serious. Often available facts are not brought 
to bear upon decisions made at higher levels. It impedes the thought 
processes of decision makers and slows down operations. In planning 
and problem solving it is, of course, not possible to determine in 
advance who needs to know multifarious items of classified informa- 
tion. Only the brains which comprehend the completed plan could 
determine in advance of the plan who needed to know items of data 
bearing upon it. The compilation and use of classified data is impeded 
with the result that officials become less informed on data and factors. 
Discussion and synthesis are impeded. Research development, prog- 
ress and achievement slow down in all fields. 

The effect of secrecy on military operations can be calamitous. 
By decreasing familiarity with new equipment, both in and out of 
the service, the use made of new equipment in combat by our forces 
or allied forces may be less effective. There is evidence that this 
happened in the case of radar in the early stages of World War II. 
Many examples could be given of the loss of strength by our present 
allies because of restrictions on their use of classified equipment. 

An enormous quantity of documents of all types and a huge variety 
of information is daily being classified on military secrecy grounds. 
According to Trevor Gardner, testifying before the Government 
Information Subcommittee of the House of Representatives, a con- 
servative estimate of the number of documents being classified on 
military security grounds would be five million a year.“ For our 
present purposes, it is not necessary to estimate the number of 3-com- 
bination safes, secured file cabinets, and security couriers in use to 
determine whether one million or fifty million documents per year 
are being classified. No one will dispute that the range of information 
and the quantity of information involved are enormous. 


63 Jd. at 1057, 1064. 
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Secrecy is expensive because of the special equipment and person- 
nel required and because of the substantial amount of extra time 
required by almost all military and civilian administrators to admin- 
ister programs under security regulations and conditions. If a billion 
dollars could be saved annually through direct economies and in- 
creased efficiency made possible through the elimination of marginal 
secrecy, then that amount could be devoted to a military or other 
national purpose. Such a figure is not far-fetched when one considers 
the long-run administrative tasks which stem from classification, such 
as the staffs needed later to declassify and the special problems of 
storage and of records administration. The military benefits from 
secrecy are apt to be short-term. This places severe limits on its value 
in peacetime as opposed to wartime. Time telescopes its benefits or 
by-passes them. The secret information becomes unimportant because 
of new scientific technological production or political developments 
here or abroad. As a practical matter, there is not much information 
of real value to potential enemy states. There is approximately a 
four-year interval between the design of a new plane and its assign- 
ment to operational units. Experience has indicated that it is rarely 
feasible to keep the main features of a new plane secret for this length 
of time. This is not to say, however, that selected components, speci- 
fications, or capabilities cannot be withheld successfully. 

The greatest revelation often results from events which cannot be 
suppressed or which, for policy reasons, we wish to announce — such 
as President Truman’s announcement that he would go ahead on 
thermonuclear development or by the testing of new bombs. As 
Trevor Gardner testified before the Moss Subcommittee: 


Intercontinental ballistics missiles, or Nike missiles for defense, 
these involve so many billions of dollars of national wealth and so 
many people that it is impossible ultimately to keep the fact that you 
are working on these things secret. . . . 


There was some feeling . . . in the Defense Department that we 
could hide this program, even though the launching of any of the 
missiles can be witnessed from the road down at Patrick Air Force 
Base. ... 


I think we are deluding ourselves if we think we are keeping much 
secret from them. 


64 See hearings, supra note 2, at 1057, 1064. For a sanguine view as to what 
secrecy can achieve see Evans, How Possible Is Secrecy, THE NATIONAL Review 11 
(March 14, 1956). 
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C. Overclassification. 


Considerable evidence is available that there is a vast amount of 
classification which serves no security purpose, much less a national 
purpose after weighing the disadvantages which accrue. High De- 
fense Department officials have repeatedly called attention to the 
prevalence of overclassification. In Department of Defense Directive 
No. 5210.6 of 6 Dec. 1953, for example, we find the statement, “The 
bulk of the information presently assigned a Top Secret classification 
fails, by definition, to qualify for this category.” The amount of 
overclassification in the Confidential category can reasonably be 
expected to be far greater because of the great number who apply 
this classification and the lesser amount of administrative inconveni- 
ence entailed—and hence pressure to downgrade. Yet this is the 
category of greatest interest from the standpoint of the public, be- 
cause it probably accounts for the greatest amount of classified, 
information denied to the public without adequate justification. — 

The most tangible demonstration of over-classification that has 
come to light was that conducted by the Subcommittee on the Air 
Force of the Senate Armed Services Committee during the 84th 
Congress. A vast amount of information essential to evaluating vital 
questions of public policy, such as relative U. S. and Russian capabil- 
ities in long-range atomic explosive delivery systems (intercontinental 
bombers and missiles), the progress being made under aviation ex- 
pansion programs, and the effect of the fall-out on neutral allied pop- 
ulations resulting from atomic attack was made available for the first 
time with the approval of the Defense Department. The question 
naturally arises as to why it was necessary for a Senate Subcommittee 
to conduct a lengthy series of hearings running to approximately one 
thousand printed pages of testimony in order for this information 
to become available to the public and the Congress generally. 

The genesis of this hearing dates back at least to 1954 when public 
statements were made by high Defense Department officials indicat- 
ing that Russian capabilities in the long-range bomber and missile 
field were far less than they were later proven to be. The public, 
the Congress, and many policy-making officials were seriously misled 
on a matter of the highest importance to foreign policy and national 
survival. At this time classified intelligence estimates were available 
which gave a far more realistic and, as it later developed, accurate 
view of Russian air strength. 

The Russians themselves were largely responsible for revealing to 
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the American public these and other serious misconceptions. At the 
1955 Moscow Air Show many facts as to the performance and 
numbers of Bison, Bear and Badger bombers and of supersonic fighters 
were disclosed — facts which the Defense Department still continued 
to classify. The initial facts were disseminated through the efforts of 
columnists such as the Alsop brothers and aviation editors such as 
Robert Hotz of Aviation Week in a series of articles from May 
until July, 1955. 

The other side of the power balance, of course, was the U. S. 
strength. These facts as well as the best estimates available on Russian 
air strength did not become available until after six weeks of hearings 
from April until June, 1956, by the Senate Subcommittee, headed 
by Senator Symington, former Secretary of the Department of the 
Air Force. 

At these hearings, 80% of the testimony was taken in closely 
guarded executive session. Witnesses from the Air Force were under 
oath and were authorized to respond to questioning without regard 
to security classification. The transcript of this testimony was then 
reviewed by Admiral Arthur C. Davis, U.S.N. Ret., to whom 
Secretary of Defense Wilson had given full authority to decide what 
to release for publication and what to delete on security grounds. 
The Admiral’s appointment had been approved by the Chiefs of 
Staff and Secretaries of all three services. Three officers from the 
Security Review Branch of the Defense Department, one from each 
of the services, were attached to the Admiral’s staff. The hearing 
transcripts were returned to the Subcommittee office with deletions 
within one to two days. Conferences between the Admiral and the 
’ Subcommittee Staff Director were then held, as a result of which 
approximately 75% of what had originally been deleted was restored, 
in specific or paraphrased form, with Admiral Davis’ approval. 


D. Lack of Standards. 


There appears to be no adequate doctrine or set of principles con- 
cerning the uses and limitations of secrecy as a long-run policy in 
peacetime under present circumstances. Disagreements over the bene- 
fits of secrecy are widespread both within and outside the Defense 
Department. (1) Just what types of information will benefit poten- 
tial enemy states and to what extent? (2) What information of 
potential value is it feasible to deny him under peacetime conditions? 
(3) What information can be secured without damaging ourselves 
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more than we benefit? Repeatedly Defense officials at the Moss | 
Hearings testified that there were no particular guidelines which/ 
outline the policy of the Department of Defense and that decisions 
are made on an ad hoc case-by-case basis. Assistant Secretary Ross 
said that there were about a hundred factors involved in making 
decisions. 


Basically, it is a problem generally requiring case-by-case handling 
because the ultimate decision depends upon many factors. For 
example, the contents of the information, the status of the would-be 
recipient, the — for which the information will be used, time 
elements involved, must all be considered. The possibilities are 
almost infinite where the same piece of classified information, at the 
same time, might be fully available to one group, such as the Con- 
gress, full pd or partially available to another Government agen 
not available at all to the public in genera, yet partially availab e 
to certain scientists or industrial firms.* 


It is not possible, therefore, to indicate with any degree of pre- 
cision or comprehensiveness what types of information are being 
classified on military security or “defense interests” grounds. It is 
clear, however, that a great amount of uncertainty and confusion 


exists among officers and civilian officials as to what is classifiable or 
releasable on security grounds and what is not. The task of trying to 
remember what is and what is not classified burdens officials and 
Congressmen and impedes communications with those not cleared 
or who do not “need to know.” Security review officers say you have 
o “play it by ear” since there are no “books” that give you the 
answers. Extensive checking, clearing and endless discussions take 
place. Some idea of the volume of such questions which arise may 
be gained from the testimony of Assistant Secretary Ross before the 
Moss Subcommittee that the Office of Security Review of the Depart- 
ment of Defense alone recently reviewed 10,000 items for security 
during a 10-month period.” 

Is the number of navy ships by category classified or not? The 
answer has varied. The Army does not release overseas base locations 
— which cannot be very well concealed — while the Navy and the 
Air Force do.** The Navy and the Army release the personnel 


65 Hearings, supra note 2, at 929. 
66 Jd. at 928. 
67 Mr. Carl Honaman, former Deputy Assistant Secretary of Defense, testified 


before the Moss Subcommittee that a list of basic locations “. . . is a kind of a docu- 
ment that is of real intelligence value.” Jd. at 1150. 
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strength overseas, whereas the Air Force does not. Should gas turbine 
engine contracts be classified? Some time ago the Air Force classified 
such contracts whereas the Navy did not. Often bits and pieces of 
information will be given out, so that, for example, a spy must make 
numerous coordinated requests so as to assemble a compilation which 
is denied the American public, because “compilations” of unclassified 
material often will not be cleared. Data which our information 
collection agencies have gathered from open sources including Rus- 
sian publications often may not be released, if the collection agencies 
are G-2, O.N.I., S-2, or C.L.A., under the metaphysics that has been 
built up concerning intelligence reports. 

At the Hearings of the Senate Subcommittee on the Air Force, 
General LeMay gave the total number of some U. S. aircraft models 
but refused to give corresponding figures for the B-52 in unclassified 
form. Secretary Wilson, however, at the same time gave out these 
figures in a Television appearance. Later the number of B-52s on hand, 
the planned production, and the monthly production rate were re- 
leased. This secret apparently was already out, since the B-52s were 
numbered serially under the wings and could be observed by anyone 
crossing the road from the Seattle Boeing factory where produced, 
to the field at which they were kept temporarily. There has been a 
strongly held belief that the underlying reason for originally with- 
holding these B-52 figures was based on the considerable lag in 
finished plane production and the low rate of production. However, 
on the Meet the Press program October 14, 1956, Secretary Wilson 
stated that the exact monthly production rate was a sensitive figure 
which the Defense Department did not like to give out. He indicated 
also that sensitive figures were sometimes released because of great 
public interest or controversy over them. Often the Department is 
willing to give out information on an unattributed basis which it will 
not officially release or confirm. Approximate figures may be given 
whereas firm figures will not. At times these practices may be of 
value, as occasional instances in which the exact figure concerning 
the Russian forces may reveal the source of the information or exact 
figures on our forces may make possible calculations disadvantageous 
to us. Sometimes it is to our advantage not to reveal to potential 
enemy nations what we know or think we know about them. Often, 
however, these considerations are overworked. These practices lead 
to a great amount of uncertainty as well as unjustifiable classification. 


68 Hearings, supra note 3, at 112. 
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E. Questionable Grounds and Abuses. 


There are many reasons behind classifications which appear far- 
fetched or questionable. The desire not to “scare” the American 
public was one of the reasons for objecting to public discussions of 
interservice disagreements and also to General Gavin’s estimates as 
to probable neutral and allied civilian deaths from fall-out in case 
of atomic attack on Russia. President Eisenhower once remarked at 
a press conference that, while he did not rule out the public expres- 
sion of interservice disagreements, he did not want such discussions 
to alarm the public. In the case of the classification by Secretary 
Wilson of General Ridgeway’s originally unclassified views on the 
role of the Army and the effect of reduced appropriations, the 
Secretary stated at his July 17, 1955 press conference, “I thought the 
time was very poor to announce a position that anyone had with 
relation to the matter, correct or incorrect.” This had reference to 
the imminent Geneva Summit Conference. The Secretary’s judgment 
may have been correct in this case. Yet in view of the continuous 
frank public discussions of our military capabilities by various mili- 
tary leaders, it is at least questionable whether General Ridgeway’s 
views, later published and afterwards declassified, would have changed 
the negotiating behavior of the Russian leaders at Geneva or adversely 
influenced world opinion, to a degree at least that would bring it 
under Exec. Order 10501." In any case, the anticipated or possible 
impact of information on foreign opinion is a recurring theme in 
classification rationale and is often carried to extremes by classifiers 
not qualified to judge foreign opinion reactions. 

Classifying authority is, of course, sometimes used to cover up 
mistakes and weaknesses of administration. It is also used to advantage 
as a tool of bureaucratic in-fighting. In many instances, Exec. Order 
No. 10501 is used to withhold information of a type which, rightly 
or wrongly under current policies and practices is withholdable 
under other authority such as the “official use only” designation which 
is discussed later. Because of its superior effectiveness, security 
classification is stretched to cover situations which are not in any 
sense bona fide security matters under Exec. Order 10501.” 


69 3 C.F.R. 115 (Supp. 1953). 

70 Army Special Regulation 380-5-10 permits release of “. . . classified security in- 
formation to other agencies and corporations . . .” ~ Provided eye release of the in- 
formation will not restrict, ney or jeopardize the Department of the Army or any 
other U.S. military activity. . 
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F. Standards Under Executive Order 10501. 


Executive Order 10501, effective December 15, 1953, purports to 
limit, except as expressly provided by statute, the classification of 
information “in the interests of national defense” to the three cate- 
gories of top secret, secret, and confidential which it defines as 
follows: 


(a) Top Secret. Except as may be expressly provided by statute, 
the use of the classification Top Secret shall be authorized, by 
appropriate authority, only for defense information or material 
which requires the highest degree of protection. The Top Secret 
classification shall be applied only to that information or material 
the defense aspect of which is paramount, and the unauthorized 
disclosure of which could result in exceptionally grave damage to 
the Nation such as leading to a definite break in diplomatic relations 
affecting the defense of the United States, an armed attack against 
the United States or its allies, a war, or the compromise of military 
or defense plans, or mig. sa operations, or scientific or tech- 
nological developments vital to the national defense. 

(b) Secret. Except as may be expressly provided by statute, the 
use of the classification Secret shall be authorized, by appropriate 
authority, only for defense information or material the unauthorized 
disclosure of which could result in serious damage to the Nation, 
such as by jeopardizing the international relations of the United 
States, endangering the effectiveness of a program or policy of vital 
importance to the national defense, or compromising important 
military or defense plans, scientific or technological developments 
important to national defense, or information revealing important 
intelligence operations. 

(c) Confidential. Except as may be expressly provided by statute, 
the use of the classification Confidential shall be authorized, by 
appropriate authority, only for defense information or material the 
unauthorized disclosure of which could be prejudicial to the defense 
interests of the Nation.™ 


The White House statement accompanying the order clearly 
manifested an intention to balance the claims of “freedom of informa- 
tion” with those of “the defense interests of the United States.” Yet 
there is abundant evidence that these definition categories have been 
stretched to cover innumerable types of information which do not 
meet the strict tests which a reading of the whole order together 
with the accompanying statement appears to have envisaged. 


71 See note 69 supra. 
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The definition of the confidential classification “. . . defense infor- 
mation or material the unauthorized disclosure of which could be 
prejudicial to the defense interests of the Nation” is, in fact, a wide- 
open one and has opened up a pandora’s box. What are “defense 
interests”? Presumably any activity under the Defense Department 
could be included. Who is to judge in the absence of more specific 
instructions, guides, or plan? Many types of information “could be 
prejudicial,” at least in the short run, for psychological or political 
reasons here or abroad. 

The general standards of the classifiable material contained in 
Exec. Order 10501 are repeated verbatim in regulations issued by 
the Defense Department and the three service departments and then 
supplemented to some extent. In the Department of Defense Direc- 
tive of Dec. 21, 1953, the following explanation of the confidential 
category is given: 


The use of the classification CONFIDENTIAL shall be limited to 
defense information or material the unauthorized disclosure of which 
could be prejudicial to the defense interests of the Nation, such as: 
(1) Personnel security investigations and other investigations which 
require protection against unauthorized disclosure. 

(2) Operational and battle reports which contain information of 
value to the enemy. 

(3) Intelligence reports. 

(4) Military radio frequency and call sign allocations of special 
significance or those which are changed frequently for security 
reasons. 

(5) Devices and material relating to communications security. 

(6) Information which indicates strength of our ground, air and 
naval forces in U.S. and overseas areas, identity or composition of 
units, or quantity of specific items of equipment pertaining thereto. 
(7) Documents and manuals containing technical information used 
for training, maintenance and inspection of classified munitions of 
war. 

(8) Operational and tactical doctrine. 

(9) Research, development, production, and procurement of muni- 
tions of war. 

(10) Mobilization plans. 

(11) Matters and documents of a personal and disciplinary nature, 
the disclosure of which could be prejudicial to discipline and morale 
of the Armed Forces. 


(12) Documents used in connection with procurement, selection and 
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promotion of military personnel, the disclosure of which could 
violate the integrity of the competitive system.7? 


These examples are, in fact, whole broad categories of material 
which expand the original definition. Obviously all information per- 
taining to the production and procurement of munitions of war, the 
identity of units, etc. should not be classified and, in fact, is not. 
Yet the Navy has withheld information relating to the leasing of Elk 
Hill petroleum reserves presumably because this relates to munitions 
of war. Anyone familiar with intelligence reports knows that a great 
many of them could not possibly be prejudicial to U. S. defense 
interests under the widest stretch of imagination. 

The inadequacy of this statement of the confidential standard is 
revealed in part by the following caveat contained in the Air Force 
Security Regulations: 


Application of the CONFIDENTIAL Classification. The CON- 
FIDENTIAL classification is authorized only for Air Force informa- 
tion such as that described below, provided that an authority 
designated in paragraph 32,7 acting in accordance with other 
applicable provisions of this section, determines that the unauthorized 
disclosure of the information could be prejudicial to the defense 
interests of the Nation. If information of the following types is 
not strictly official defense information but nevertheless requires 
protection, it will be safeguarded by means other than assigning it 
to a defense classification.™* 


This limitation is not contained in the U. S. Navy Security Manual” 
and is contained only in a considerably weaker version in the Army 
Military Security Regulation.” 

This same Air Force Regulation, A.F.R. 205-1, contains another 
wholesale limitation on item (6) of the Defense Department directive 
pertaining to strength of forces, identity of units, and quantity of 
equipment. This limitation reads: 


A defense classification is mot required for information referred 
to in this subparagraph during periods of peace, unless certain 


72 Though the directive has been cancelled, this position remains substantially intact. 
See D.O.D. Directive 5200.1, p. 8 (July 8, 1957). [Ed.] 


73 Same as listed in items (1)-(12) in Defense Department Directive above. 

74 A.F.R. 205-1, 430 (Jan. 3, 1956). 

™ OPNAV 5510.1A (Oct. 2, 1954). 

> A.R. 380-5 (Dec. 7, 1954). As amended by changes of Feb. 6, 1956 and June 21, 
1957. 
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specific factors necessitate security protection. Such factors may 
consist of sensitive missions being performed and quantities of 
critical items of equipment used in connection therewith, or total 
strength of forces in the continental United States, overseas, or of 
a major air command overseas, or the engagement of our forces in 
hostilities in a limited geographic area. In time of war, the CON- 
FIDENTIAL classification is required for information of this type 
which relates to forces in areas adjacent to active theaters of 
operation. 


The Army regulation contains a somewhat similar limitation re- 
garding this same item (6). The fact that the Navy Security Manual 
contains no such limitation may well account for frequent refusals 
in the past to supply information on the size of the fleet. 

Although service regulations are often carefully phrased in some 
sections to point out factors relevant to proper classification, other 
sections often open the door wide. Examples are the Air Force 
language describing as highly sensitive the broad inclusive categories 
of “U. S. military capabilities” and “industrial complexes” in a regu- 
lation requiring special clearances for supplying information to other 
government agencies.” Sec. 34 of A.F.R. 205-1 enjoins the classifying 
officer “to consider national policy involved (if applicable) as well 
as military interests.” The statement in the U. S. Navy Public In- 
formation Manual to the effect that all current and projected per- 
sonnel statistics are classified is another example.” 

One shortcoming in the present system of military information 
security is that in too many respects it is rooted in concepts, doctrines, 
and methods suitable under war conditions and not adapted to long- 
run periods, even of cold war. The definitions and explanations of 
the top secret, secret, and confidential categories contained in direc- 
tives of the services just cited show that they were devised to apply 
under combat and war conditions as well as in the absence of hos- 
tilities. For example, restrictions on the dissemination of “order of 
battle” information — the strength, location, composition, and equip- 
ment of units of all types and sizes— assume an entirely different 
significance under combat conditions than under an indefinite cold 
war period. 

The present system of military information security likewise ap- 
pears to be overloaded with conditioning and indoctrination features 
— suitable perhaps for training purposes but not for normal long-run 


77 A.F.R. 205-1, Sec. 114. 
78 See Sec. 0602. 
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administration. It would seem reasonable to hold that information 
security measures in the event of war should be left to mobilization 
planning and training and should be disassociated from the system in 
effect for the long-run in the absence of war. 


G. Decentralization of Decisions to Classify Under Executive Order 
101501. 


According to Exec. Order 10501, “heads of such departments 
and agencies shall limit the delegation of authority to classify as 
severely as is consistent with the orderly and expeditious transaction 
of Government business.”"* However, under these general regulations 
and directives the “originator” classifies. The “originator” may be 
any employee who dictates, writes, or talks. In the case of the 
“Confidential” category, authority to classify is exercised about as 
universally as this suggests.*° It is the “Confidential” category, of 
course, which accounts for the great bulk of the information which 
is denied the non-governmental community on questionable grounds. 

Mr. Trevor Gardner, former Assistant Secretary of the Air Force 
for Research and Development, estimated that perhaps a million 
people were exercising the authority to classify.** In the case of 
“Secret” and, a fortiori, “Top Secret,” the exercise of classifying 
authority is less widespread. 

In view of the natural disposition of employees to take no chances 
with their careers and the frequent impetus to get on with the job 
rather than worrying about whether or not to classify, over-classifi- 
cation of documents is inevitable. “If there is any doubt, classify,” 
or “Don’t release,” or “Releasing this opens up other questions,” 
etc.** These tendencies are reinforced by the severe penalties which 
may result from security infractions or softness. President Truman 
in Executive Order 10104 dated February 1, 1950,** defined for 
purposes of the penal code (Title 18: Sec. 795) “. . . as vital military 
and naval installations or equipment requiring protection against the 
general dissemination of information relative thereto: All official . . . 
documents . . . which are now marked . . . as ‘top secret’, ‘secret’, 


79 3 C.F.R. 115, 116 (Supp. 1953). 

80 A.R. 380-5, Sec. 31, provides: “Defense information may be classified CON- 
FIDENTIAL by, or by authority of, any commissioned or warrant officer or responsible 
civilian official.” 

81 Hearings, supra note 2, at 1046. 

82 See Hearings, supra note 2 at 2238. 

83 3 C.F.R. 82 (Supp. 1950). 
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‘confidential’, or ‘restricted’, and . . . which may hereafter be so 
marked. . . .” Service regulations emphasize the criminal penalties in- 
volved in security matters. Most important, however, are the internal 
disciplinary measures which may be taken, especially the coming un- 
der suspicion of security officers. 


H. Declassification. 


Section 4 of Executive Order 10501 provides in part: 


Declassification, Downgrading or Upgrading: Heads of depart- 
} ments or agencies originating c assified material shall designate per- 
sons to be responsible for continuing review of such classified 
material for the — of declassifying or downgrading it when- 
ever national defense considerations permit, and for receiving re- 
quests for such review from all sources. 

Formal procedures shall be established to pee specific means 
for prompt review of classified material and its declassification or 
downgrading in order to preserve the effectiveness and integrity of 
the classification system and to eliminate accumulation of classified 
material which no longer requires protection in the defense interest. 

The following special rules shall be observed with respect to 
changes of classification of defense material: 

(a) Automatic Changes: To the fullest extent "er iocainy the 
classifying authority shall indicate on the material (except tele- 
grams) at the time of original classification that after a specified 
event or date, or upon removal of classified enclosures, the material 
will be downgraded or declassified. 

(b) Non-Automatic Changes: The persons designated to receive 
requests for review of classified material may downgrade or declass- 
ify such material when circumstances no longer warrant its reten- 
tion in its original classification provided the consent of the appro- 
priate classifying authority has been obtained. 

The downgrading or declassification of extracts from or para- 
phrases of classified documents shall also require the consent of the 
appropriate classifying authority unless the agency making such 
extracts knows positively that they warrant a classification lower 
than that of the document from which extracted or that.they are 
not classified. 


{n point of fact, except for those areas covered by specific down- 
grading instructions, declassification is unusual in spite of well- 
intentioned regulations like A.R. 380-5, Paragraph 10, and A.F.R. 
205-1, Sec. 39-40. 

Of course, the decisions of subordinates can be altered up the 
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chain of command.™ Yet the tendency is strong to accept the sub- 
ordinate’s action — especially for the “Confidential” category which 
is not so burdensome within administration. In the absence of specific 
written instructions covering a whole field of material, the original 
classification probably will stand. Many parts of the far-flung military 
organization have some interest in declassification, so that a compli- 
cated checking and clearance process occurs which disperses au- 
thority. Only when there is strong pressure from some source —a 
high officer or civilian who wishes to declassify material for inclusion 
in a speech, pressure from a congressional committee, or the press 
— is declassification likely to occur. 

With the millions of documents that are being classified each year, 
the original over-classification by the subordinate can rarely ever be 
caught up with. The problem is simply unmanageable. Even if there 
were clear principles or firm guides, the job of reviewing all these 
old papers would be overwhelming. Since clear principles and guides 
are the exception, a staggering system of checking ard clearing is 
involved in downgrading. Hence, in fact, the employee who exercises 
the power of original classification is taking the document and some- 
times the information as well out of the public domain indefinitely. 
Even where the information which is the basis for the classification 
of documents is released on a deliberate basis, the bulk of the docu- 
ments remain classified and new documents which contain similar 
information often continue to be classified. 

Occasional release by the top and at the top is no answer to the 
needs of the nation for the fullest practical availability and the maxi- 
mum of access to original papers. This was emphasized by Congress- 
man Fascell at the July, 1956, Hearings of the House Subcommittee: 


Mr. Fascetrt. Well, isn’t it then fair to state that once a class- 
ification gets on documents they fill up so fast that it is almost 
impossible to make the information available, except on a request 
for a review basis? 


84 A.F.R. 205-1, Sec. 36, provides : 

b. Action by Signature and Approving Authority. At the time the responsible 
authority signs or approves any document bearing a classification, he will de- 
termine whether the affixed classification is proper. If security considerations 
fail to fully support it, he will either direct the assignment of a lower classifica- 
tion or recommend that the originator do it. 

c. Documents Originated by Subordinate Activity. When an official has 
action responsibility on a classified document received from a subordinate 
activity, he will take action to downgrade or declassify the document (or re- 
quire the originating activity to do it) if security considerations do not support 
fully the assigned classification. (See paragraph 41 concerning declassification 
of messages. ) 
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Mr. Ross. With a great number of documents, that is true, yes. 

Mr. Fascett. Isn’t it also fair to say, then, that unless you know 
exactly what you want, it would be almost impossible to get the 
information? 

Mr. Ross. With respect to many documents, that would be true. 

Mr. Fascety. Therefore, isn’t it also fair to say that perhaps we 
ought to interest ourselves in making the information available as 
much as possible to start with, so that we don’t have this buildup of 
classified documents which presents the problem we have just 
discussed? ®5 


It was testified by Charles A. Coolidge, at the Moss Subcommittee 
Hearings, that there were classified records dating back to the Civil 
War. Dr. Winnacker, Defense Department Historian, indicated 
that there were 100,000 file drawers of classified World War II 
documents.*” Declassification of these records, he said, was not feasi- 
ble. Efforts are being directed towards working out a system of 
granting access to certain classified papers to historians and other 
writers whose requests are approved. At present, historical docu- 
ments are distributed among records centers in various parts of the 
country and access decisions are being considered on a case-by-case 
basis frequently involving a difficult and irksome declassification 
procedure. 


I. Strategic Information, Intelligence Value and Other Security 
Standards. 


There are several criteria or concepts for withholding information 
which, although security related, are administered alongside or apart 
from the Exec. Order 10501 system. These concepts may be used as 
loopholes for avoiding the application of Exec. Order 10501 or for 
imposing another information security system on top of the Exec. 
Order 10501 system. 

The concept of strategic information was developed by the former 
Office of Strategic Information of the Department of Commerce, 
established pursuant to a National Security Council directive. It is 
necessary to consider the concepts it spawned because they reflect 
attitudes among officials which influence their behavior in classifying 
or withholding and because of their pertinence to the general prob- 
lem of protecting the national security through preventing informa- 


85 Hearings, supra note 2, at 1025. 
86 Jd. at 2085. 
87 Jd. at 1025. 
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tion reaching potentially hostile nations and, consequently, the Amer- 
ican non-governmental community as well. The concept of “strategic 
information” applies to information generated both in the govern- 
ment and outside the government. It is closely allied to the concept 
of “intelligence value to the enemy.” 

President Eisenhower at his April 27, 1955, press conference said, 
“I just don’t believe that it is justifiable to release anything that 
applies to secret war plans, war policies, war purposes and war 
equipment of this Government.” After citing that foreign intelligence 
systems spend large amounts to get such information “. . . unless we 
give it to them for nothing,” he remarked: “And since we don’t get 
it for nothing, I just don’t believe in that kind of a trade.” 

Mr. Karl Honaman, former Deputy Assistant Secretary of De- 
fense, in testifying before the House Government Information Sub- 
committe on January 13, 1956, repeatedly refused to give more than 
a general indication of what non-security “strategic” or “intelligence 
value” material included, saying that it was a matter of individual 
judgment in particular cases.” 

The idea of non-classified “intelligence value” information is 
scattered through service regulations. Chapter 10 of the U. S. Navy 
Security Manual contains the following: 


The work of foreign intelligence agents is greatly simplified by 
the easy collection of technical facts which appear in publications 
available to the general public. From an intelligence standpoint, the 
time and effort which foreign agents must expend to collect such 
information if it is not made available to the public are very costly 
and subject the personnel involved to being apprehended for viola- 
tion of Federal laws. By compelling foreign agents to expend time 
and money in the collection of such information, their efforts on 
other projects are automatically curtailed. 


An extreme example of the use of the concept of “strategic infor- 
mation” was contained in the so-called “Balance Sheet for Strategic 
Information” prepared in the Department of Commerce. This was 
a check sheet suggested for use in helping officials and others to 
determine “. . . whether dissemination of information will help or 
harm the interests of the United States, in net balance, all things 
considered.”** Included on the Balance Sheet along with net effect 


88 N.Y. Times, April 28, 1955, p. 8, col. 3. 
89 Hearings, supra note 2, at 1172. 

90 OpNav 5510.1A (October 2, 1954). 

91 Hearings, supra note 2, at 1701. 
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on military power and industrial power were “. . . effect on United 
States morale, on hostile morale, on world opinion . . .” and “. . . other 
considerations (anything you can think of).” The extent to which 
this document was ever used in the Defense Department is not clear, 
but it appears that it was circulated by the Army Acting Chief of 
Information and Education with a covering letter dated June 2, 1955, 
which stated: 


It is considered that this check sheet provides useful guidance 
with respect to the considerations which should be weighed in 
determining whether to release a given item of information. Those 
concerned with the release of information must necessarily think 
in general terms about whether the release of the information in 
question would be harmful to the United States. The considerations 
suggested by this guide are fairly obvious and are implicit in the 
overall judgment regarding release. However, the check sheet does 
serve to channel this thinking. 

We here have found this form of interest with respect to the 
factors to be considered. We do not expect those concerned to 
accomplish any such form in connection with each proposed release. 
The usefulness of the form is rather in reminding, in a concrete 
way, those concerned that there are other considerations in con- 
nection with the release of material than simply whether the 
information is classified or privileged.®? 


Although these concepts were developed out of genuine concern 
for the national security, the objection to them is that they constitute 
inadequate standards and produce confusion when applied by thou- 
sands of government officials and tend to blanket out of the public 
domain information which may be of little if any consequence in 
the cold-war balance, but which is necessary to the vital processes 
of a free society. Reading about them calls to mind the remark of 
Josephus Daniels, World War I Secretary of the Navy, that “God 
never made a man wise enough to be a censor.” 

There is a special danger that our intelligence personnel, in seek- 
ing information from behind the iron curtain for our use, will come 
to regard as of intelligence value types of information which are 
restricted in totalitarian societies but which cannot or should not be 
restricted in our open society. From the experience of U. S. official 
visitors who talked with Stalin during the war it was evident that 
the Russian Government was well-informed on economic facts about 


92 101 Conc.Rec. 11328, 11329 (daily ed. Aug. 3, 1955), Exhibits 11, 12. 
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the United States. Through the services of U. S. Communists and 
others, it can be assumed that the U.S.S.R. exploits fully all useful 
open sources of information so that it is futile to attempt to keep 
from the Russians whatever can be gathered, assembled, or inferred 
by specialists from open sources in the United States. 


Scattered through Defense Department and service regulations are 
still other terms for information to be safeguarded, which have or may 
have military security implications. These include the category of 
state secrets, which is well-known in the law of evidence, “material 
which would embarrass the United States in its relations with a forei 
power’ intelligence materials, and Joint Chiefs of Staff and National 
Security Council papers. In addition, many public information in- 
structions list information which is not releasable, at least without 
special clearance. These include: dollar value and quantity of pro- 
curement contracts, production schedules,™ training and technical 
documents which because of their content warrant protection in the 
public interest,®* state of training or morale,** number of planes being 
operated under contract and other items concerning civil air carriers,** 
total strength figures for any service or unit thereof, number of 
reserve personnel recalled to active duty, etc.** 

For limited areas the Defense Department has issued Public Infor- 
mation Security Guidances which specify what is releasable and what 
is not.* These Guidances do not eliminate the requirement that the 
release of material be specifically cleared with the Office of Security 
Review, except in a few instances. They serve to indicate to gen- 
erators of information down the line and in public information 
offices what to submit for clearance and what not. They do not 
authorize the release of any information classified under Exec. Order 
10501 and, in effect, they impose additional limitations thereon. 

Omitted from consideration is the whole field of atomic energy 
restricted data, except incidentally in connection with the discussion 
above of the impact of secrecy on science and industrial development. 


93 ALR. 345-20. 

94 [bid. 

95 A.R. 380-1. 

96 S.R. 360-5-1. 

97 Security Review Branch, D.O.D. Guidance No. 4 (Aug. 25, 1950). 
98 Security Review Branch, D.O.D. Guidance No. 7 (Sept. 26, 1950). 


99 See, for examples, D.O.D. 5230-2 (Sept. 11, 1951), on “Activation, Training, and 
Movement of Units”; D.O.D. 5230-12 (March 27, 1956), “Guided Missiles, Military 
Aircraft, Associated Powerplants, Components and/or Accessories.” 
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This subject was well covered by the Panel on the Impact of the 
Peaceful Uses of Atomic Energy.’ 


IV. CLEARANCE THROUGH THE Top 
Wiru Dispersar or AUTHORITY TO WITHHOLD 


Authority to withhold information on security and other grounds 
is widely delegated throughout the Defense Department, the services, 
and local commands, but authority to release is not so delegated. 
Increasingly, information is released only after specific clearance 
through not only Public Information Offices of the Services but also 
the Office of the Assistant Secretary of Defense for Legislative and 
Public Affairs.’ 

According to A.R. 360-5, Public Relations-General Policies, the 
Army Chief of Information and Education is responsible for the 
“*. . review of material proposed for release to the public by members 
of the Army Establishment, coordination of such material with de- 
partmental and field interests, and obtaining necessary clearances 
from the Department of Defense for all parts of the Army Estab- 
lishment.” 

In general, all material released to public information media must 
be cleared through the Office of Army Chief of Information and 
Education — including articles and books on any military subjects, 
including fictional, written by army personnel. The exceptions are 
extremely limited. Likewise with few exceptions releases must be 
cleared with the Department of Defense in accordance with Sec. 9 
of A.R. 360-5. 

Restrictions and clearances inevitably curtail the amount and type 
of information which is released upon the initiative of lower echelons 
or through outside requests to lower echelons, due to the delays, 
inhibitions, and frustrations of obtaining clearances.’ Inevitably all 


100 See Joint Committee Print, Joint Committee on Atomic Energy, Vol. 2, ch. 11 
(Jan. 1956). 


101 A.R. 345-20 delegates the Secretary of the Army’s authority to release “safe- 
guarded information” but specifies in Sec. 11, “However, the named officers will co- 
ordinate all matters which have public relations aspects with the Chief of Public 
Information . . .” D.O.D. 5230.9 (March 29, 1955). The Security Review Office 
clears for other reasons than security. See D.O.D. 5122-2 (July 27, 1951). In the 
case of interviews down the line, the approval of the Offices of Public Information is 
increasingly necessary. In accordance with a directive dated July 30, 1954 (D.O.D. 
5122.5), the Assistant Secretary of Legislative and Public Affairs has the respon- 
sibility “. . . at the seat of the Government for the release of all news and public in- 
formation media.” 


102 See Secretary Wilson’s April 12, 1955 press conference, set forth in hearings, 
supra note 2, at 1104. See particularly p. 1106. 
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sorts of policy considerations and restraints accumulate when, instead 
of supplying information at the source, a formal process of proposing 
its release up through channels is required. Reviewers tend to react 
negatively and seldom add to the fund of knowledge. 

A positive-oriented top information officer can and sometimes does 
become a center for initiative in generating material for release. Many 
military public information staffs have been so oriented. Happily 
there is a positive spirit in the Office of Public Information at the 
present time. However, everything which this office releases must 
be cleared through the Office of Security Review which reviews for 
both security and non-security considerations. Further, both of 
these offices are under the Assistant Secretary of Defense for Legis- 
lative and Public Affairs who has little positive authority to release 
information. Authority is distributed widely throughout the Defense 
Department and the three services, depending in part on subject 
matter. The Assistant Secretary for Legislative and Public Affairs, 
then, tends to become another potentially restraining influence. 

In addition to all the delegations of authority to restrict and the 
requirement to clear for release through the top, all officers and em- 
ployees are charged with “personal responsibility for their speeches, 
articles and information releases being consistent with the national 
security and the policies and objectives of the Department of 
Defense.”?™ 

As a result of these facts, information is unduly restricted in the 
Department of Defense. Vitally important information frequently 
is released either voluntarily or under pressure by very high officials 
who are conscientious and give time generously to their responsibility 
to inform the public. Also, influential reporters of long experience 
obtain much on an unattributed basis. But this does not meet the 
far-flung and extensive needs of the non-governmental community 
and of the Congress. 


V. REsTRICTION ON GRouUNDs OTHER THAN Minirary SEcuRITY 


A. Preliminary. 


Aside from military security restrictions, there are numerous other 
standards, concepts, restrictive procedures, and restraints on the re- 
lease or availability of information from the Department of Defense. 
These restrictions are imposed because it is “in the public interest” 


108 D.O.D. 5230.9 (March 29, 1955). 
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to do so. A few scattered examples are cited to point up the ensuing 
discussion of policies and regulations. 


Recently, an unclassified survey on accidents involving military 
personnel was prepared within the Defense Department showing 
that 18,000 military people had been killed in accidents since 1951, 
approximately one-half in military aircraft and motor vehicles. High- 
level objections were raised to putting out a release based on this 
survey even though the survey itself had been announced. The atti- 
tude was “Why let out this unfavorable-appearing information? 
Perhaps it should be classified!” After negotiations and revisions, a 
release finally was issued.** Another instance, involving information 
as to Officials on leave with pay from their companies was refused 
by a service general counsel on the basis that the information re- 
quested would violate the attorney-client privilege. In 1955 the Navy 
Chief of Information refused to clear for publication in the Saturday 
Evening Post an article by Capt. G. W. Campbell, U.S.N., on the 
sinking of the Indianapolis during World War II. Part of the reason- 
ing behind the refusal was set forth in a letter to Capt. Campbell, 
dated June 6, 1955, as follows: 


The story of the sinking of the Indianapolis, and the terrible 
ordeal which the survivors went through for 4 days at sea is a tragic 
episode in the history of World War II. Encouragement for pub- 
lication of this material by any person in the naval service is not 
in the best interests of the Navy. Its publication will serve only 
to reopen the old wounds of those dependents and families of 
personnel who were lost, either in the sinking or who drowned 
at sea. It will bring to the attention of young men between the 
ages of 17, 18, 19, and 20 who might be contemplating enlisting, 
this episode which, perhaps at the time it occurred, they were too 
young to have known about. It might serve to give such young 
men the idea that the story of the Indianapolis sinking is typical of 
what they can expect in cruiser or any shipboard duty in time of 
war. It is true, of course, that this story is history and that any 
civilian writer who wishes to research the newspaper clippings or 
published material which followed this disaster could recreate this 
story and publish it without any reference to the Navy Department. 
There is no way to prevent this. However, it would seem that 
loyalty to the Navy and the efforts of the Navy Department to 
enlist and reenlist men, would preclude naval officers or personnel 
from voluntarily submitting the story to a commercial publication 


104 The release was reported in the Washington Post and Times Herald, October 
11, 1956, p. 30. 
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merely for personal remuneration. The story of the Indianapolis 
is not typical of the fate of cruisers in World War II. There are 
many, many stories of and about cruiser action in World War II 
which would relate the heroic deeds of ships and men of the Navy 
who fought through the war and who returned to the United 
States eventually to see their homes and families again.’ 


Recently, a service contract research organization was unable to 
include reference to JCS 1067, the 1945 directive on German military 
government, because of the regulation that all JCS papers are classi- 
fied.1°* This old directive had been released officially by the State 
Department some years ago and printed in the New York Times. 


B. Constructive Contribution, Interservice Rivalry, Military Policy. 


A Department of Defense directive dated March 29, 1955, pre- 
scribed “. . . guidelines for the official clearance of speeches, press 
releases, photographic material and other information.” While recog- 
nizing an obligation, “. . . within the limitations of security and 
policy, . . . to provide the public with accurate factual and other 
proper information, . . .” this directive provided for the review and 
clearance through the Assistant Secretary for Legislative and Public 
Affairs of information released through “news media” and manu- 
scripts concerning military and civilian personnel for outside pub- 
lication. Aside from security, “. . . such review and clearance shall 
be related to . . . a determination of whether release or publication 
of the material would constitute a constructive contribution to the 
primary mission of the Department of Defense.”?” 

Assistant Secretary Ross testified at the Moss Subcommittee Hear- 
ings that the “constructive contribution” criterion applied only to 
information prepared for release by the Department of Defense and 
not to outside requests.’* However, this may be a finely drawn dis- 
tinction. Secretary Wilson’s remarks at his press conference of 
April 12, 1955, are of interest. 


Mr. Davis (Newsweek). Well, if I want to write an article, sir, 
which in your judgment — well, let’s say I have an assignment to 
write an article which in your judgment is not constructive. 

Secretary Witson. Then I wouldn’t cooperate with you in it, 


105 Set forth in hearings, supra note 2, at 984. 
106 AR. 380-88. 

107 D.0.D. Directive 5230.9. (Emphasis added. ) 
108 See hearings, supra note 2, at 933. 
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but if you found the information some other way and you went 
ahead and wrote your article I wouldn’t hold it against you. But I 
wouldn’t be a party to it. 

Mr. Davis (Newsweek). Then I am assuming, sir, this article has 
no substantive or technical violation of security. It is just a question 
of judgment as to — suppose I want to compare the B-36 with the 
Forrestal. You might not think that is constructive in terms of 
unification, but we might think it is a good circulation builder. If 
there were no security involved would your instructions be that 
sources of information here could not cooperate? 

Secretary Witson. They would have to use their own judgment, 
but I wouldn’t think they would want to waste their time when 
they have other important matters to do helping you to promote 
a controversy that didn’t help the Defense Department. You do 
that on your own. 

Mr. Davis (Newsweek). Then you aren’t imposing your judg- 
ment on your editors? 

Secretary Witson. No; you do it on your own.’ 


It is fairly obvious that a seeker of information who is “on his own” 
in the Pentagon is usually in a rather isolated position. There appears 
to be little doubt that Secretary Wilson and other top officials in the 
Pentagon did not intend to restrict information to the degree that is 
actually accomplished under their directives. However, taken in 
toto, they make it increasingly difficult for information to be released 
except by very high or courageous officials. The volume, tone, and 
vagueness of numerous policy statements and regulations — as they 
reverberate down and through the Military Establishment — deters the 
release or the preparation for release of information. It finally reaches 
a point where employees down the line in order to be absolutely safe 
refuse to release any information whatsoever. 

The immediate occasion for the “constructive contribution” cri- 
terion on the release of information and the accompanying increase 
in control over release from the top was inter-service rivalry in con- 
nection with appropriations requests and criticism of this emanating 
from the House Appropriations Committee.’ But the impact of direc- 


109 Jd. at 1104. 
110 Mr. Honaman testified before the House Government Information Subcommittee, 
hearings, supra note 2, at 1127, as follows: 


Now, as I have operated under it, I have become acquainted with the reasons 
that I think led to the use of the word “constructive.” And some of these go 
back quite a while. There have been occasions when in information that was 
prepared within the departments, because of the rivalry and the competition be- 
tween various branches (sic) of the service -there is sometimes reflected dis- 
credit upon a sister service, perhaps not intending to discredit it, but in the zeal 
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tives like this is certainly broader and more extensive than needed to 
take care of instances where interservice disagreements go too far, 
and it is also questionable whether they solve the problem to which 
addressed. 


Should not the American people and the Congress generally, in 
addition to the Appropriations and Armed Services Committees of 
Congress, meeting in executive session, know of these different points 
of view on strategy, war planning, allocation of the defense dollar, 
and military policy from those who are in the best position to hold, 
present, and state views on these questions? It is doubtful whether 
these basic issues of survival and foreign policy, as a matter of public 
policy, should be bottled up within the Pentagon. Should the ex- 
pression of views on military policy be curbed while an administra- 
tion decision is being reached and afterwards as well? Should infor- 
mation or views be suppressed because they are “alarmist’’?*™* 


General Ridgeway has referred to the pressure on him while Army 
Chief of Staff to conform even within the administrative sanctuary 
as “subtle” and “crude.” “The fact is that the 1955 budget was a 
‘directed verdict’ as were the Army budgets for 1956 and 1957.” 


Incessant pressure was brought to bear on me, seeking to persuade 
me to make my views conform to a preconceived politico-military 
“line.” I also learned that no matter how strongly my views 
might differ from those of higher authority, it was not expected 
that 1 would let my nonconcurrence publicly be known. It was 
essential, I learned, that the policies of the Defense Department 
should be presented to the public as being the unanimous recom- 
mendations of the nation’s top military men." 


Because of his dissent from the 1955 defense program as presented to 
Congress, he states he was amazed to read in the President’s State of 
Union Message in January, 1954, that: “The defense program recom- 
mended for 1955 . . . is based on a new military program unanimously 
recommended by the Joint Chiefs of Staff.” 


for promoting their own service. And such statements, I think, could mislead 
and possibly alarm the public if they accepted the discrediting of one of the 
services. 

And that was one of the reasons why it was felt that people should be guided 
to think constructively about the things they put out. And I think that that 
has been a good reason. 


111 See A.R. 345-1 (March 11, 1944). 
112 Ridgway, My Battles In War and Peace, SatuRDAY EvenincG Post 46 (Jan. 21, 
1956). 
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These revelations of a former Chief of Staff bring out the relation- 
ship between free internal communication of views and public dis- 
cussion of them. Disciplining public discussion of policy views too 
severely tends to go hand in hand with dulling the expression of views 
within administration and may cut off the top civilian levels, repre- 
sented by the Secretary of Defense and the President, from knowl- 
edge of differences. The Congress may learn of them only later after 
decisions have become rigid and then only as a result of time-consum- 
ing questioning by a committee. 

Disagreements on policy do frequently reach the public through 
interviews between high military and civilian officials with trusted 
journalists and with Congressmen. Recently, the Army let its views 
on service roles as to guided missiles be known by referring to them 
in an Army regulation which is releasable unless classified on security 
grounds. Such exceptions and subterfuges, of course, do not solve the 
problem posed. 

With existing policies and controls, the tendency to manage public 
relations through emphasizing the favorable and promoting approved 
viewpoints and neglecting the factual and the controversial is strong. 
Official statements, manuals, and regulations give considerable em- 
phasis to fostering public attitudes considered desirable. 


VI. RECOMMENDATIONS 


There is much room for improvement in the current practices 
concerning accessibility of military information. First, a clearer and 
sounder plan, rationale, and doctrine on the uses and limitations of 
military information security during peacetime should be developed 
and disseminated. While the AEC classification system was studied 
by the Panel on the Impact of Peaceful Uses of Atomic Energy, the 
author knows of no thorough study of the Defense Department classi- 
fication system, which focuses on making information more available 
for release.1* It is desirable that there be well-defined agreement in 





113 Dr. Lloyd V. Berkner, President of Associated Universities, Brookhaven, tes- 
tified before the Moss Subcommittee in March 1956, hearings, supra note 2, at 761 as 
follows: 


A deep and searching inquiry into the restrictions on technological information 
is needed to determine where the public interest really lies. Such an inquiry 
would stand as a major milestone in our development of public policy and our 
social maturity. It would dispel the blind faith that more and more “secrecy” 
can somehow save us. It would define the_kind of technological information 
that should be kept secret and outline procedures for its selection and protection. 
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principle and understanding in and out of the government on what 
should be closely guarded as military secrets. In order that important 
security information be adequately safeguarded, the press, the Con- 
gress, civilian and military administrators need to have greater con- 
fidence in the legitimacy and necessity of the security information 
controls that are applied. Public confidence, and more effective 
security could be achieved if classification proceeded on a more 
carefully selected basis. 

Defense Secretary Forrestal stated to the Voluntary Security Con- 
ference held March 3, 1948, “We do not have many military secrets.” 
Now, almost nine years later, we need to reduce and clearly identify 
the secret areas. This requires study and fresh thought. 

How do we define the types of information we want to safeguard? 
In general, this includes information which will enable potential 
enemy nations (a) to improve significantly their weapons or military 
operations or (b) to counteract U. S. weapons or operations. We are 
now confronted with an atomic stalemate with each side effectively 
deterred not only by the capabilities of intercontinental missiles and 
bombers possessed by the other but also by the indiscriminate and 
universal long-run dangers of the fall-out — particularly radioactive 
strontium. The value of information security under these conditions 
would appear to be related to the contribution it can make to: 
(a) holding or increasing our present lead in intercontinental atomic 
war potential and in ability to counteract or reduce the effectiveness 
of large-scale atomic attacks, (b) safeguarding information the re- 
lease of which would reduce our relative effectiveness in local or 
brush-fire wars. In view of the uncertainties as to what future use 
may be made of force in world affairs, we cannot pinpoint the mili- 
tary dangers. 

Sensitive information relates to such matters as: (a) capabilities 
and plans for specific combat operations, both local and global, and 
related data, assumptions, and special planning factors — except where 
it is to our advantage that this be known for deterrent effect, (b) de- 
sign and production facts and sometimes the existence of important 
new weapons and equipment which are superior to that which poten- 
tial enemies have or whose effectiveness would be reduced by their 
knowledge of them, (c) fields of major developmental efforts leading 





It would require the exercise of a judgment in balancing all of the factors re- 
quired by the national interest and security in deciding when information should 
be classified. It would provide for periodic review of classified information and 
its quick release when appropriate. 
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towards end-items of new or improved weapons or defense, the prin- 
ciples used in related research, and the stages already successful, 
(d) special techniques, methods, and facts of organization concerning 
combat operations, (e) communication codes, (f) important intel- 
ligence operations, plans, or data which would be less effective if 
known, or (g) our data or assumptions concerning the military plans 
and capabilities of potential enemy nations the value of which would 
be substantially reduced if they knew we possessed them, (h) im- 
portant vulnerabilities such as the location of production and mobiliza- 
tion storage centers, the identity of critical or bottleneck supplies or 
facilities, and the advanced location of weapons. 

The list, of course, is not complete. It omits, for example, the 
whole field of international military arrangements, the shipment of 
military items to other countries, and information received from 
friendly powers or otherwise acquired about them. 

A more adequate peacetime rationale would incorporate, of course, 
the many other relevant factors besides the strictly military ones, 
such as administrative and practical limitations and the needs of 
various elements of the American non-governmental community and 
the Congress generally to be informed for various purposes. 

Also requiring consideration is the necessity to provide some in- 
formation as to strategy, plans, and capabilities to foreign publics in 
order for morale to be maintained and for political support to be 
given to joint defense efforts. These factors may entail making infor- 
mation available to potential enemy nations of a type which we 
usually keep secret and which will be of some advantage to them. 
A more suitable set of secrecy principles, however, is only a first 
step. The definition of the “confidential” category in Exec. Order 
10501 should be clarified and tightened. Consideration should be 
given to incorporating it into the “secret” category. Vague concepts 
like “intelligence value” and “strategic information” should not be 
used to withhold on security grounds what cannot be or is not 
classified under Exec. Order 10501. Any standards that can be 
developed, however, will require expertise in application. Only 
specialists can have available the data and develop the judgment 
necessary to classify discriminatingly. At present the military rota- 
tion system prevents the development of sufficient expertise on the 
part of military personnel. Well-trained and long-experienced civil- 
ians or retired officers may well have to provide this needed expertise. 

The extreme use of the “delegation down” method of determining 
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what should be classified in the first instance is perhaps appropriate 
during a state of war and under combat conditions."** This method 
presents both constitutional as well as pragmatic difficulties under 
long-run conditions. The present system of extreme decentralization 
and delegation down the chain of authority to classify needs to be 
replaced with a system relying more heavily on classification from 
the top by an experienced administrator aided by well-trained 
specialists.?® 

It should be practicable to extend the coverage of detailed direc- 
tions, such as those on aircraft, which specify what to classify, and, 
where necessary for clarification, what not to classify. These direc- 
tions should be approved or initiated by a central Defense Depart- 
ment Security Standards and Review Office with power to make 
decisions along the lines of that possessed by Admiral Davis in con- 
nection with review of transcripts of testimony before the Senate 
Subcommittee on the Air Force and by the AEC Committee of Senior 
Reviewers. For classification not covered by such directives, approval 
higher up the chain of command than now practiced should be re- 
quired. Lower levels should recommend only, except for short 
periods pending review and approval or disapproval by the Security 
Standards and Review Office. In the case of all classification actions 
other than those covered by specific directives approved by the 
Security Standards Office, that office should review and declassify 
as appropriate on a current basis."*® 

Devices such as classified annexes segregated from unclassified por- 
tions of documents, the designation on classified documents of the 


114 A.R. 380-5 provides “Defense information may be classified confidential by, 
or by authority of, any commissioned or warrant officer or responsible civilian official.” 

115 Trevor Gardner suggested 100 officials with the authority to classify. Hearings, 
supra note 2, at 1051. 

116 The Air Force Release of Technical Information Committee under the Chief 
of Staff has authority to declassify. Admiral Strauss, Chairman of the Atomic 
Energy Commission, testified before the Joint Committee on Atomic Energy, 84th 
Cong., 2d Sess. pt. 2, at 379 (1956) : 


In the future, all classified documents of possible usefulness in civilian appli- 
cations will be reviewed as they are generated, and the documents remaining 
classified under current rules will be reviewed each time the rules are changed. 

At present the rules for the classification of information are undergoing one 
of the periodic reviews. The work is being done by the staff at the direction 
of the Commission. The recommendations have not yet come to the Commis- 
sion. 

Among the items being considered in the staff study are (1) greater latitudes 
in the release of nuclear data; (2) further release of information in the 
chemical processing field; and (3) complete declassification of all information, 
even the most advanced, that is primarily concerned with the design, construc- 
tion, and operation of power producing reactors. 
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time or circumstance of its declassification, and the bracketing of 
classified matter from non-classified should be insisted upon.” Recip- 
ients of the document who consider it overclassified should make a 
report to the central security office."** 

Exec. Order 10501 should be revised to require improved policies, 
organization and procedures in the information security field along 
the lines suggested above.” This was recommended in part by the 
Freedom of Information Committee of the American Society of 
Newspaper Editors April, 1956. 

An Advisory Council on Information Restrictions, representing the 
mass media, universities, and research organizations, military writers, 
business, labor, and other users of Defense Department information, 
should be established with a staff to review policies, procedures, and 
practices and make recommendations to the Secretary of Defense. 
This body would be along the lines of the Security Advisory Council 
suggested by Secretary Forrestal in 1948, but extended to include 
within its scope non-security restrictions. Item one on the agenda 
should be a survey of non-security information restrictions and a 
preparation of recommendations for the consideration of the Secretary 
of Defense for a revision and a consolidation of standards and codifi- 
cation of regulations in this field. 


117 Unless more than 25% of the page is classified material. A bracketing system 
is used on documents submitted to the House Appropriations Committee. 
118 A .F.R. 205-1, Sec. 36a, provides : 


If an individual receives classified matter and believes that security consid- 
erations fail to support fully the assigned classification he will submit his rea- 
sons through channels to the appropriate classifying authority (unless he is 
authorized to make the change on his own initiative). (These security con- 
siderations include the nature of the information, category definition, and rules 
for classifying information.) However, the information will be safeguarded as 
required for its assigned classification until it is downgraded. These rules also 
apply to information originated by agencies other than the Air Force, including 
joint and interdepartmental activities. 


119 At the January 13, 1956, hearings before the subcommittee, Congressman Moss 
asked at p. 1132: 


. [I]sn’t it advisable sometimes to have some protection, either by directive or 
law, which doesn’t rely entirely upon administration, in the event that you should 
have improper administration ? 

Should we be entirely in the field of administrative discretion in the matter 
of information, or should we have some clearly drawn guidance which tends to 
continue a free flow of information, even under improper administration? — 
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PUBLICATION IN LIEU OF PATENTS: DEFENSIVE 
PATENTING AND THE WELFARE OF THE 
PATENT SYSTEM 


William L. Ericson* and Irving M. Freedman** 
I. DEFENSIVE PATENTING — THE ProBLEM DEFINED 


At the end of 1955, thirty-eight corporations, each owning over 1,000 
unexpired patents, held 104,110 of a total of 586,391 unexpired United 
States Patents, or 17.75°4 of the total. At the same time, the United States 
Government held 5,556 unexpired patents, or 0.95% of the total.2 The 
accumulation of large numbers of patents in the hands of a few has lead 
to public criticism of the holders and of the patent system in general.* 
The Subcommittee on Patents, Trademarks, and Copyrights of the Com- 
mittee on the Judiciary of the Senate has undertaken to have a study 
made to determine the extent to which such patent accumulations are a 
result of defensive patenting practiced by corporations.* 

Many corporate patent applications, and perhaps all Government ap- 
plications,® are filed for the defensive purpose of precluding others from 
subsequently patenting the same subject matter, and thus exposing these 
applicants to infringement liability.* It has been estimated that one-third 
of all patent applications are filed for defensive purposes.’ 


* Member, The George Washington Law Review; Patent Legal Service, General 
Electric Co.; B.S.I.M.E. 1951, The University of Michigan. 

** Member, The George Washington Law Review; Patent Legal Service, General 
Electric Co.; B.S.E.E. 1954, Northeastern University. 

The views expressed are those of the authors, and not necessarily of their employer. 


1 Senate Committee on the Judiciary, Subcommittee on Patents, Trademarks, and 
Copyrights, Distribution of Patents Issued to Corporations (1939-55), S.Doc.No. 23, 
85th Cong., 1st Sess., tables 2a and 4 (1957) ; reprinted 39 J.Pat.Orr.Soc’y 405 (1957). 

2 Id. table 1. 


3 Hearings Before the Subcommittee on Patents, Trademarks, and Copyrights of 
the Senate Committee on the Judiciary, 84th Cong., 1st Sess. 8 (1955). 

4 S.Rep.No. 72, 85th Cong., 1st Sess. 11, 24 (1957). 

5 See Hodges, Patent Policies and Procedures of the Department of the Army, 39 
J.Pat.Orr.Soc’y 192 (1957). 

6 Note 3 supra; The Patent System and the Modern Economy, S.Doc.No. 22, 85th 
Cong., Ist Sess. 62 (1957) ; Second Report of the National Patent Planning Commis- 
sion, Government-Owned Patents and Inventions of Government Employees and Con- 
tractors, 27 J.Pat.Orr.Soc’y 76, 78 (1945); Atr’y.GEN.REP., INVESTIGATION OF Gov- 
ERNMENT PATENT PRACTICES AND Po.icies, Vol. 1 at 126-131 (1947). 


7 Davis, Proposed Modifications in the Patent System, 12 Law & Contemp. Pros. 
796, 799-800 (1947). 
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Corporate and governmental patent owners represent prime targets for 
infringement suits, and defensive measures are of prime importance in 
their patent structures.* In view of the greatly expanded Governmental 
investment in research and development in recent years, defensive meas- 
ures appear to be of ever greater importance.® 

The practice of defensive patenting has many deleterious consequences. 
The most immediate and tangible of these is the unnecessary workload 
placed on the already over-burdened Patent Office in the prosecution of 
such applications, and the resulting “unconscionably long time” necessary 
to secure a patent, which threaten the effective functioning of the patent 
system, and have become a matter of considerable Congressional concern.'® 

The effects of a system of defensive patenting upon the efficient 
functioning of the patent system have been expressed very succinctly by 
George E. Frost: 


. . we have a great body of patent applications filed for defense 
only — applications which the patent examiners must study for tech- 
nical sufficiency even though no rights turning on such sufficiency 
are really sought; claims for which the patent examiners must make 
regular prior art searches even though the applicant has no desire to 
enforce the claims, if allowed; applications demanding the prepara- 
tion of office actions rejecting or allowing the claims; and applica- 
tions for which the applicant is forced to argue for allowance with 
tenacity in an effort to obtain a maximum prospect of issuance in 
what is necessarily a marginal case." 


At the present time, the Patent Office has in excess of 220,000 pending 
applications on hand, and an average of 3 years and 5 months is required 
to secure a patent.’? Not only the applicant, but the manufacturer who 
has invested time and money in a device only to find that a patent later 
issues to another, suffers from undue delays in the time required to secure 
patents.’ The general public also suffers through the delay in promotion 


8 Forman, United States Patent Ownership Policy and Some of its Administrative 
Implications, 38 J.Pat.Orr.Soc’y 478, 483 (1956). 


9 Id. at 488. 


10 Hollabaugh, The O’Mahoney Subcommittee, A.P.L.A.BuLt. 355 (1956). “No 
stone should be left unturned to bring about a reduction in the unconscionably long 
time . . . which is now required to secure a patent grant.” S.Rep.No. 1464, 84th Cong., 
2d Sess. 6 (1957). See also, The Patent System and the Modern Economy, supra 
note 6, at 62. 

11 The Patent System and the Modern Economy, id. at 62, 63. 


12 S.Rep.No. 1464, supra note 10. See also, Hearings, supra note 3, at 162, 163, and 
195. According to the Hon. Robert C. Watson, Commissioner of Patents, the backlog 
comprised 222,567 applications as of October 1, 1955. Eighty thousand applications 
were being filed per year, and the backlog was increasing. See Whitmore, What’s 
Got Into the Office Lately?, 29 J.Pat.Orr.Soc’y 869 (1947). 

13 For example, see Hearings, supra note 3, at 323, where Foorman Mueller, Chair- 
man of the National Council of Patent Law Associations, testified that “. . . it is taking 
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of “Progress of Science and useful Arts” in exchange for which the 
patent monopoly is granted. 

The practice of defensive patenting monopolizes and withholds new 
devices from the public domain during the life of the patent. There is 
no corresponding benefit to the patentee, who is motivated and benefited 
in such instances solely by the defensive protection which he receives at 
the moment of issuance. The result is public detriment without the cor- 
responding private gain which is supposed to represent the consideration 
for the disclosure of inventions. Defensive patenting represents unneces- 
sary cost to the patentee, both corporate and governmental. There must 
be prosecution of the application to issuance in order to secure any 
defensive protection from a patent conferring a monopoly which the 
patentee does not expect to enforce or enjoy. 


II. REAsoNs FOR PoPULARITY OF PATENTS AS DEFENSIVE MEASURES 


In view of the cost of procuring patents, some of the largest patent- 
owning corporations and the Federal Government have sought alternative 
defensive measures, such as general publication. However, a patent has 
unique defensive qualities in practice and procedure,’ and a sole ad- 
vantage in substantive law arising from Title 35 U.S.C. § 102 (g), as fol- 
lows: 


A person shall be entitled to a patent unless . . . before the appli- 
cant’s invention thereof the invention was made in this country by 
another who had not abandoned, suppressed, or concealed it. In 
determining priority of invention there shall be considered not only 
the respective dates of conception and reduction to practice of the 
invention, but also the reasonable diligence of one who was first to 
conceive and last to reduce to practice, from a time prior to con- 
ception by the other. 


When an interference arises under this section, an applicant who meets 
the statutory requirements gains protection from the date of his concep- 
tion of the invention, which will pre-date his application date; whereas 
one who publishes his invention as a defensive measure does not receive 
the benefit of his conception date with respect to another inventor.'® 
For these reasons, a defensive application appears more desirable from the 


so long to get patents, and the competition and industry move so fast, that the 2-to-5- 
year period required for the issuance of a patent is sometimes as much as the useful 
life of a new product ....” See the testimony of William C. Brennen at 6, and the 


testimony of Harry F. Mayers at 151. 
14 U.S.Consrt., Art. I, § 8, cl. 8. 
15 Hollabaugh, supra note 10. 
16 Atty.GEN.REP., supra note 6, at 126-131. 
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standpoint of substantive law than a publication, especially where the 
interval between conception and publication is appreciable.’7 However, 
a patent application which issues does not achieve a greater defensive value 
than a publication merely because the application relates back to its 
filing date as a constructive reduction to practice with respect to all that 
it discloses.’* This is so if it is reasonable to assume that a publication date 
is chronologically comparable to an application date in the alternative 
defensive system. While a reduction to practice, actual or constructive, 
is necessary to constitute “prior knowledge and use,”?® it is not a require- 
ment of a publication as anticipatory matter.” 

One writer has said, in connection with Government patent defense 
policy, that a publication without a reduction to practice might not 
prevail as anticipatory matter as against a patent of a later inventor who 
files first, on the ground that due diligence was not exercised by the 
inventor in reducing his invention to actual practice.** Under these cir- 
cumstances a publication does not represent evidence of a reduction to 
practice for the benefit of an applicant in interference who was the 
publisher. It will, nevertheless, represent an anticipation and bar to a 
patent on an invention made thereafter, or on which an application is 
filed more than one year thereafter. The CCPA has pointed out: 


It may seem anomalous to hold that a publication of an invention 
by an inventor may be a bar to the granting of a patent to another, 
while the same publication in an interference proceeding between 


17 [bid. 

18 The Patent System and the Modern Economy, supra note 6, at 62 and n. 251, 
citing: Alexander Milburn Co. v. Davis-Bournonville Co., 270 U.S. 390 (1926) ; In re 
Schlittler, 234 F.2d 882, 110 U.S.P.Q. 304 (C.C.P.A. 1956), noted in 25 Gro.Wasu. 
L.Rev. 106 (1956). 

19 [yn re Schlittler, supra note 18, at 886: “The . . . authorities are clearly to the 
effect that reduction to practice is an essential part of the prior knowledge or use by 
others which is necessary to anticipate a claim of a patent application within the 
meaning of the involved statute. . . . [O]ne of the essential elements of the word 
‘known’ as used in 35 U.S.C. § 102(a) is knowledge of an invention which has been 
completed by reduction to practice, actual or constructive, and is not satisfied by dis- 
closure of a conception only.” See Coffin v. Ogden, 85 U.S. (18 Wall.) 120 (1873) ; 
Stitt v. Eastern R. Co., 22 Fed. 649 (C.C.D. Mass. 1884); Block v. Nathan Anklet 
Support Co., 9 F.2d 311 (2d Cir. 1925) ; Stearns v. Tinker & Rasor, 220 F.2d 49 (9th 
Cir. 1955), cert. denied, 350 U.S. 830 (1955). 

20 Alexander Milburn Co. v. Davis-Bournonville Co., 270 U.S. 390, 402 (1926): “A 
description that would bar a patent if printed in a periodical or in an issued patent is 
equally effective in an application so far as reduction to practice goes.” In re 
Schlittler, supra note 18, involved an assertion by the Patent Office, under 35 U.S.C. 
§ 102(a) to the effect that a manuscript submitted for publication constituted evidence 
of prior knowledge as of the date it was received by the editor. The court quoted with 
approval the following passage from Rosrinson on PATENTS, § 227 (1890): “... [Al]n 
invention is to be regarded as new whenever it has not already been brought within 
the practical knowledge of the public as an operative means, either through prior use 
at home or through a prior patent or a prior publication.” 


21 Forman, note 8 supra. See also, Atry.GEN.REP., supra note 6, at 128. 
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the same parties may not, standing alone, be made the basis of an 
award of priority of invention to him who first published the same. 

This seeming anomaly is due, however, to statutory provisions. 

Congress in its wisdom saw fit to provide, in section 4886 R.S., 
35 U.S.C.A. Sec. 31, that the mere disclosure of an invention in a 
printed publication should, under certain circumstances, constitute a 
bar to the granting of a patent to another on a later application. No 
such provision, however, is found in section 4904, 35 U.S.C.A. Sec. 
52, relating to interferences. . . . [I]n these proceedings reduction to 
practice of the invention, either actual or constructive, is essen- 
tial... 2% 


Aside from providing a substantive legal advantage in an interference 
situation, there are a number of procedural and practical advantages of 
defensive patenting over publication. These include: 

1. The probable advantage of determining priority in a Patent Office 
interference proceeding, rather than in judicial proceedings on an in- 
fringement action, because of its administrative nature, relatively low 
cost, and the absence of an issue of damages.”* 

2. Defensive patents may be used for cross-licensing purposes to obtain 
protection under patents held by others. 

3. A defensive patent disclosure is apt to be more definitive than a 
publication, since it is subject to a vigorous examination to remove 
obscurities during prosecution in the Patent Office.7> A publication may 
often fail to provide protection by not making a disclosure sufficient to 
teach the invention to one skilled in the art. 

4. While the defensive application is pending, the applicant has the 
competitive benefit of secrecy of the subject matter, unavailable by 
means of a publication; this is accompanied by defensive protection com- 
mencing with the filing date,2* conditioned upon eventual issuance. This 
benefit, unavailable to one who publishes, also inures to the government 
security system by making the disclosure available for inspection by the 
appropriate government agency during the pendency of the application, 
in order to determine if the subject matter should be maintained secret 
in the interest of national defense. The requirements of secrecy in security 
cases can not be satisfied by the practice of private publication. 

5. A patent grant carries with it a presumption that the patentee is in 
fact the first inventor. 


22 Kear v. Roder, 115 F.2d 810, 819, 47 U.S.P.Q. 458 (1940). 


23 Sag Patent System and the Modern Economy, supra note 6, at 62, and notes 
249, 250. 


24 Forman, supra note 8, at 490. 
25 Ibid. 
26 35 U.S.C. § 102(e) (1952). 
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The above benefits are persuasive in determining defensive policy. 
Nevertheless, the injurious effects of obtaining protection by means of 
defensive patents has prompted Congress and defensive patentees to 
explore the possibilities of alternative forms of protection, including 
several forms of private and governmental publication, which will now 
be considered separately. 


III. Private PuBLicaTIon 


A person is not entitled to a patent if the invention was patented or 
described in a printed publication in this or a foreign country more than 
one year prior to the date of application, or prior to the invention there- 
of.?7 An invention disclosed by publication is deemed to be in the public 
domain by abandonment or dedication to the public, and a subsequent 
applicant for a patent would disclose nothing not already known. Thus, 
a defensive measure might be any form of private “printed publication” 
legally sufficient to set up the statutory bar. 

While private publication is legally analogous to a patent as prior art,?® 
the definition of what constitutes a printed publication under Section 102 
has provided difficulty. One writer defines a printed publication as any- 
thing “. . . which is printed, and, without any injunction of secrecy, is 
distributed to any part of the country.”*° However, one case holds that 
the publication need merely be within reach of the public.*° That the act 
of publication must imply abandonment to the public, is a basic point 
of general agreement.** 


A. Availability Required. 


The nature of the dissemination or distribution required is not clear. 
Some cases require only accessibility to the public,** others speak of 
general circulation,** while still others require only availability or ex- 


27 35 U.S.C. § 102 (1952). 


28 Midland Flour Milling Co. v. Bobbitt, 70 F.2d 416, 15 U.S.P.Q. 47 (8th Cir. 
1934), and cases cited; Wright v. Yuengling, 155 U.S. 47 (1894), which held that 
printed publications include drawings. 

29 WALKER ON PATENTS § 50 (Deller Ed. 1937). See also, Thacher v. Inhabitants 
of Town of Falmouth, 235 Fed. 151 (D. Me. 1916), aff’d, 241 Fed. 869 (1st Cir. 1917). 

30 See Hamilton Laboratories, Inc. v. Massengill, 111 F.2d 584 (6th Cir. 1940), 
affirming 25 F.Supp. 464 (E.D. Tenn. 1938), cert. denied, 311 U.S. 688 (1940). 


31 Wm. A. Meier Glass Co. v. Anchor Hocking Glass Corp., 95 F.Supp. 264, 91 


U.S.P.Q. 207 (W.D. Pa. 1951); Gulliksen v. Halberg, 75 U.S.P.Q. 252, (P.O. Bd. 
App. 1947). 


32 Cottier v. Stimson, 20 Fed. 906 (C.C.D. Ore. 1884) ; Lyman Ventilating and Re- 
frigerator Co. v. Labor, 15 Fed. Cas. 1163, No. 8632 (C.C.S.D. N.Y. 1874). 
33 Northwestern Fire Extinguisher Co. v. Philadelphia Fire Extinguisher Co., 18 


Fed. Cas. 394, No. 10,337 (C.C.E.D. Pa. 1874); Reeves v. Keystone Bridge Co., 20 
Fed. Cas. 466, No. 11,660 (C.C.E.D. Pa. 1872). 
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posure to the public.** A single copy of a catalogue in a library has been 
held sufficient evidence of circulation to be treated as a publication.*® 
Other cases require actual distribution to the public.*® A question arises 
here in regard to the number of copies distributed. Some courts have 
required a general circulation*’ while others indicate a restricted publica- 
tion may be sufficient.** It appears that the rationale of many of the cases 
is whether the author has taken reasonable steps to make a full disclosure 
of the material available to the public in light of his particular circum- 
stances. 


B. Types of Publication. 


The cases indicate that publications may be classified under several 
broad categories, each possessing peculiar considerations. Private pub- 
lications have been classified by one writer as business publications, 
industrial publications, and professional publications.*® 

Business publications, such as books and magazines put out by publish- 
ing houses, which are printed for sale, have been uniformly held to be 
printed publications under the patent laws.*® The decisions have held that 
this constitutes a true printing, page by page and not letter by letter, and 
furthermore, that there is wide distribution to the public.*? 

Industrial publications include such matters as trade circulars, leaflets, 
papers, magazines, and catalogues. Trade circulars and leaflets have been 
held in recent times to be printed publications under the patent laws in 
spite of their limited distribution to a selected segment of the public.** 


34 Coburn v. Schroeder, 11 Fed. 425 (C.C.S.D. N.Y. 1882); see Western States 
Machine Co. v. S. S. Hepworth Co., 51 F.Supp. 859 (E.D.N.Y. 1943), aff'd in part, 
147 F.2d 345 (2d Cir. 1945), cert. denied, 325 U.S. 873 (1945). 


35 Britton v. White Mfg. Co., 61 Fed. 93 (C.C.D. Conn. 1894); see Berlinger v. 
Busch Jewelry Co., Inc., 48 F.2d 812 (2d Cir. 1931) ; John Crossley & Sons v. Hogg, 
83 Fed. 488 (C.C.D. Mass. 1897). 

36 Jockmus v. Leviton, 28 F.2d 812, 814 (2d Cir. 1928). 


37 Cottier v. Stimson, 20 Fed. 906 (C.C.D. Ore. 1884); Alexander Anderson, Inc. 
v. Eastman, 16 F.Supp. 513 (S.D. Calif. 1936). 


38 Tampax, Inc. v. Personal Products Corp., 38 F.Supp. 663 (E.D.N.Y. 1941), 
aff'd, 123 F.2d 722 (2d Cir. 1941) ; Gulliksen v. Halberg v. Edgerton v. Scott, supra 
note 31. 

39 Gambrell, What is a Printed Publication Within the Meaning of the Patent Act, 
36 J.Pat.Orr.Soc’y 391 (1954). 


40 Application of Ruths, 288 Fed. 270 (D.C. Cir. 1923) ; Bassett v. Erickson Const. 
Co., 213 Fed. 810 (9th Cir. 1914) ; Rosenwasser v. Spieth, 129 U.S. 47 (1889) ; Eames 
v. Andrews, 122 U.S. 40 (1887) ; Cottier v. Stimson, 20 Fed. 906 (C.C.D. Ore. 1884). 

41 Keene v. Wheatley, 14 Fed. Cas. 180, Case No. 7,644 (C.C.E.D. Penna. 1861). 

42 Tampax, Inc. v. Personal Products Corp., supra note 38; Jockmus v. Leviton, 
supra note 36. The distribution of fifty to one hundred booklets and circulars to the 
trade, supplied upon request, was held sufficient in Jno. T. McCoy, Inc. v. Schuster, 
44 F.Supp. 499 (S.D.N.Y. 1942), although earlier cases had held business circulars 
and leaflets sent only to the trade not to be printed publications. Parsons v. Colgate, 
15 Fed. 600, 602 (C.C.S.D. N.Y. 1882). See also, Reeves v. Keystone Bridge Co., 20 
Fed. Cas. 466, No. 11,660 (C.C.E.D. Pa 1872). 
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Trade papers*® and magazines* are generally held to be printed publica- 
tions, as are trade catalogues which contain a full disclosure and which 
are distributed to the trade.*® 


Professional publications include professional society journals and col- 
lege thesis papers. Professional treatises** and journals*’ are printed pub- 
lications within the meaning of the patent laws. College thesis papers 
appear to be printed publications within the patent laws: when deposited 
in a college library and available to interested persons.** A difficulty is 
often encountered in such instances as to whether the thesis is “printed” 
if typewritten. Typewritten library manuscripts probably are “printed 
publications” within the patent laws;*® nevertheless the Patent Office 
rules® have consistently recognized a distinction between typewritten 
matter and printed matter. 


44 Ludlum Steel Co. v. bine 37 F.2d 153 (N.D.N.Y. 1928) ; Britton v. White Mfg. 
Co., 61 Fed. 93 (C.C.D. Conn. 1894). 


45 Kester Solder Co. v. me Solder Co., 14 F.Supp. 863 (S.D.N.Y. 1936), aff'd, 
88 F.2d 1012 (2d Cir. 1937) ; Imperial Glass Co. v. A. H. Heisey & Co., 294 Fed. 267 
(6th Cir. 1923) ; Cooper v. Robertson, 38 F.2d 852 (D.Md. 1930). But see M & B 
Mfg. Co. v. Munk & Co., 6 F.Supp. 203 (E.D.N.Y. 1934). 


46 American Bell Tele. Co. v. Molecular Tele. Co., 32 Fed. 214 (C.C.S.D. N.Y. 
1885), rev'd on other grounds, 126 U.S. 1 (1888) ; Keys v. Pueblo Smelting & Refining 
Co., 36 Fed. 179 (C.C.D. Colo. 1888). 


47 Thacher v. Inhabitants of Town of Falmouth, supra note 29; Anatomik Footware 
Co. v. Coward, 220 Fed. 342 (S.D.N.Y. 1914). However, oral presentation of ma- 
terial before a professional society does not constitute a printed publication even if 
read from a printed copy. Dovan Chemical Corp. v. Corona Cord Tire Co., 16 F.2d 
419 (3rd Cir. 1926), rev’d on other grounds, 276 U.S. 358 (1928). In Dovan Chemical 
Corp. v. National Aniline & Chem. Co., 292 Fed. 555 (2d Cir. 1923), cert. denied, 263 
U.S. 714 (1923), the Circuit Court stated that “it would, of course, be untenable” to 
contend that reading a paper to a public gathering is enough. However, where copies 
are presented to those attending, this constitutes a printed publication. 


48 Hamilton Laboratories, Inc., v. Massengill, supra note 30. 


49 Coulter, Typewritten Library Manuscripts are not “Printed Publications,” 36 
J.Pat.Orr.Socy 258, (1954). The author expresses the view that the manuscripts 
are not printed publications so as to set up a statutory bar, despite two Patent Office 
Board of Appeals decisions to the contrary. See Gulliksen v. Halberg, supra note 31; 
Ex parte Hershberger, 96 U.S.P.Q. 54 (P.O. Bd. App. 1952). Both Board of Ap- 
peals cases involved typewritten theses placed on college library shelves. The Court 
of Appeals for the sixth circuit in the case of Hamilton Laboratories, Inc. v. Massen- 
gill, supra note 30, stated that a typewritten thesis was part of the prior.art when on 
deposit in a library. However, the Court pointed out the legal similarity of printing 
and typewriting by stating: “We think intent that the fruits of research be available 
to the public is determinative of publication under the statute whether the paper be 
printed or typewritten, although the court below decided otherwise.” The Court was 
apparently utilizing the thesis as evidence of prior knowledge rather than as a printed 
publication. 


50 Patent Orrice RULES oF Practice, Rule 244 (1955), allows typewritten briefs 
for motions. Rule 253 allows interference testimony in either printed or typewritten 
form, while Rule 254 provides that final testimony briefs shall be in printed form if in 
excess of 50 pages. Compare Gulliksen v. Halberg v. Edgerton v. Scott, supra note 
31, at 253, where the court stated : 


i 
43 Sparks-Withington v. Jay, 270 Fed. 449 (6th Cir. 1921). 


= 
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Regardless of the form which a publication may take, it is important 
that the material disclosed be sufficient to enable one skilled in the art to 
practice the invention. 


C. Effective Date of Protection. 


Another matter which must be considered in regard to private pub- 
lication as a defensive measure, is the effective date of the protection 
provided. Private publication, even if legally sufficient, cannot give pro- 
tection prior to the date of publication. It does not establish a previous 
reduction to practice or prior knowledge and use under the patent laws. 
A publication provides no means for securing protection as to an adverse 
inventor as of the date of conception or reduction to practice, such as 
is available through interference proceedings in a defensive patenting 
procedure.®* 

A private publication could, of course, be brought by legislative enact- 
ment within the Milburn doctrine®™ to make it effective as an anticipation 
on the date of submission to a publisher. Such enactment would revive 
the previous holdings by the Patent Office Board of Appeals giving such 
effect to publications.5* It should be noted that even this measure 
would not afford adversary proceedings to secure defensive protection 
as early as the conception date as to an adverse inventor. 


D. Undesirability of Publication as a Defensive Procedure. 


It therefore appears that a defensive publication often involves complex 


While there are certain superficial differences between a typewritten and a 
printed page, still for the purposes of use, there are really no differences at all. 

. The fact that the matter is formed by i impressing one type at a time against 
the paper is deemed immaterial. We should look at the results obtained rather 
than the process by which the imprint is made. 


51 Hamilton Laboratories, Inc. v. Massengill, supra note 30; In re Schlittler, supra 
note 18. 


52 Alexander Milburn Co. v. Davis-Bournonville Co., supra note 18. 


53 The Patent Office Board of Appeals has attempted to extend the Milburn doc- 
trine, now codified in Title 35 U.S.C. §102(e), to printed publications in general. 
In the case of Ex parte Ordas, 104 U.S.P.Q. 74 (P.O. Bd. App. 1955), the Board 
held that an article published within one year of the application date was prior knowl- 
edge as of the printing date or the date of receipt by the publisher. The Board relied 
on its own prior decisions in Ex parte Theimer, 100 U.S.P.Q. 168 (P.O. Bd. App. 
1952), and Ex parte Speier, 100 U.S.P.Q. 169 (P.O. Bd. App. 1952), which held that 
the date on which the publisher receives the article for publication is the date of 
prior knowledge under 35 U.S.C. § 102(a). 

A recent case, In re Schlittler, supra note 18, finally reversed the trend of Ex parte 
Ordas and Ex parte Speier. The Court of Customs and Patent Appeals held that 
prior knowledge must be public knowledge of a complete and operative device, as dis- 
tinguished from public knowledge of a conception. In short, to constitute prior 
knowledge, a reduction to practice is necessary. See Block v. Nathan Anklet Support 
Corp., 9 F.2d 311 (2d Cir. 1925) ; Corona Cord Tire Co. v. Dovan Chem. Corp., — 
note 46; Stearns v. Tinker & Rasor, 220 F.2d 49 (9th Cir.), cert. denied, 350 U.S 
830 (1955). The Milburn doctrine is a specific exception exclusively for patents, and 
cannot be extended to publications. 
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and controversial problems as to its legal sufficiency as a publication. 
Even though a publication, when legally established, is equivalent as 
anticipatory matter to an issued patent, except as to effective date, the 
legal uncertainties involved in a publication procedure would seem to 
render it an unreliable foundation on which to establish a defensive 
policy.* Therefore, private publication as a defensive measure has not 
proved sufficiently attractive to patent interests to induce voluntary 
adoption on an extensive scale. Only one large corporation is known to 
utilize such a plan.* 

The burden of the Patent Office would obviously be greatly relieved 
by a publication procedure. However, the lack of availability of pub- 
lished matter would constitute a concomitant effect weighing heavily 
against it from the standpoint of public policy. Furthermore, the lack of 
an examination to remove ambiguities from the disclosure, to which a 
patent application is subject, breeds ominous doubts about its desirability. 
Because of these factors, as well as the lack of motivation to adopt such a 
scheme, private publication does not provide a suitable alternative to 
defensive patenting. 


IV. Patent OrFice PuBLICATION — PUBLISHING OF 
ABANDONED APPLICATIONS 


A. Former Procedure for Publishing Abstracts. 


On January 25, 1949, the Commissioner of Patents set forth a new 
procedure for publication of abstracts of abandoned applications in the 
Official Gazette upon request of the applicant. This procedure was dis- 
continued in 1953.°* It was thought that the publication procedure would 
relieve the burden of prosecution in the Patent Office and would also 
result in the dedication of many marginal inventions to the public. 
A primary purpose of the measure may have been to enable applicants 
who, after the filing of a patent, discovered it was of less value than 
originally assumed — possibly because of prior art cited during prosecu- 
tion or in view of subsequent research and development — to remove the 
burden from the Patent Office and still maintain the defensive value of 


54 “Mere publication is a less effective defensive measure than patenting since the 
former is not a complete barrier against the appearance of a patent, applied for by 
one who was not the original inventor, if the latter in effect abandons his rights, for 
publication becomes a barrier only after an interval.” Senate Committee on the 
Judiciary, Subcommittee on Patents, Trademarks, and Copyrights, Proposals for Im- 
proving the Patent System, S.Doc.No. 21, 85th Cong., Ist Sess. 16 (1957). 

55 Radio Corporation of America has begun publishing “Technical Notes,” which 
disclose inventions in a manner similar to a formal paterit without claims. Copies are 
sent to appropriate divisions of the Patent Office. 

56 Commissioner’s Notice, Publication of Abstracts of Applications, 619 O.G. 258 
(1949) ; Commissioner’s Order, 671 O.G, 316 (1953). 
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the invention by abandoning and having an abstract published. This 
method of publication has been strongly criticized™ and its legal effect 
has been examined.** Abstracts of abandoned applications were published 
in the Official Gazette in a manner similar to the publication of the 
abstracts of issued patents. If an abstract of an abandoned application 
appeared pertinent to a search, one had to examine the file instead of 
merely ordering a copy for a nominal charge, as in the case of an issued 
patent. The former procedure required expensive photostatic copies with 
inherent delay, or examination of the file in Washington with a shorter 
delay. Advocates of the system have deplored the limited use made of 
the procedure. 


B. Attack by the N.A.M. 


On October 18, 1951, the Committee on Patents of the National Asso- 
ciation of Manufacturers, by a vote of 43 to 7, approved submission of a 
memorandum to the Commissioner of Patents, recommending discon- 
tinuance of the practice of publishing abstracts of abandoned applica- 
tions.®° It was argued that there was no real need for the practice, as 
shown by the small number of abstracts published; that the function of 
the Patent Office is to issue patents and not to serve as a publication 
office of technical information; that the accumulation of abandoned 
applications which would become available as published abstracts would 
ultimately increase the expense and effort in making prior art searches, 
and that the coordinating committee of the American Patent Law Asso- 
ciation did not favor the practice. The N.A.M. also pointed out that 
complex legal questions would arise as to the effective dates of disclosures 
in the abandoned applications. Small manufacturers may have feared 
that the encouragement of the publication of technical information de- 
veloped by larger companies might preclude them from prospectively 
attainable patent positions. 

The above reasons are not considered to provide sufficient basis for 
elimination of the practice, for which there is a real need. The backlog of 
patent applications awaiting action is continuously increasing.** A dis- 


57 National Association of Manufacturers, Abstracts of Abandoned Applications 
Should Be Discontinued, 34 J.Pat.Orr.Soc’y 695 (1952). 

58 See Patty, Legal Effect of Applications Abstracted in the Patent Office Official 
Gazette, 19 Gro.WasuH.L.Rev. 59 (1950), in which the author concluded that there 
was no legal or logical basis for not treating a publication of an abstracted application 
as the equivalent of an issued patent for the purposes of the patent laws, thus rendering 
the subject matter anticipatory as of its filing date under the rule of Alexander Mil- 
burn Co. v. Davis-Bournonville Co., supra note 18. 

59 Mayers, Publishing Abstracts of Abandoned Applications, 34 J.Pat.Orr.Soc’y 
690 (1952). See also The Patent System and the Modern Economy, supra note 6, at 63. 


60 See note 57 supra. 
61 See note 12 supra. 
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tinguished array of witnesses in recent Congressional Hearings*? empha- 
sized again and again the necessity of relieving the Patent Office work 
load to facilitate speedy and proficient examination of patent applica- 
tions. A large number of defensive patents or patents of marginal 
value would not have to be prosecuted to issue before dedication to the 
public, thus relieving the load of the Patent Office. 

The function of the Patent Office is not limited to the issuance of 
patents. It has been pointed out that its principal function is to make 
knowledge available to the world.™ A patent, even for a marginal inven- 
tion, keeps other inventors from spending their time and money reinvent- 
ing things already known. “Congress does promote progress under the 
present statute by issuing every patent that it does, whether the patent 

. is inferior to something already known, and whether or not the inven- 
tion shown in the patent is rendered obsolete quickly by some succeeding 
invention.”® It follows that any delay in prosecution keeps such informa- 
tion from the public for an unnecessary period. The patent system, in- 
cluding the Patent Office, is primarily intended for the benefit of the 
public, not the inventor.** Opponents of defensive publication measures 
have not given adequate weight to the benefits consequent upon the 
dedication of marginal inventions to the public.% 

The argument that the accumulation of such abandoned applications 
would make prior art searches more difficult is based on a valid assump- 
tion. However, all increase of knowledge available to the public requires 
more extensive prior art searches. This is one cost of technological ad- 
vance. It is more desirable that marginal advances be dedicated to the 
public by those having defensive motives, rather than being made the 
subject matter of patent grants. 

It is felt that the American Patent Law Association, which was almost 
evenly divided on the issue during discussions concerning the Patent 
Codification Act of 1952, might well have felt differently if full dis- 
closures had been made available, rather than mere digests. The A.P.L.A. 





62 See note 3 supra. 

63 Jd. at 172; see also note 10 supra. 

64 See Pennock v. Dialogue, 27 U.S. (2 Pet.) 1, 5 (1829) ; Stokes, Gadgets to Pro- 
mote the Progress of Science.and Useful Arts, 36 j. Pat.OrFF. Soc’y 508 (1894). 

65 Hearings, supra note 6, at 12. 

66 General Electric Co. v. Wabash Appliance Corp., 304 U.S. 364, 372 (1938). 

67 For example, see Levy, Offensive Defensive Applications, 39 J.Pat.Orr.Soc’y 
159 (1957). Mr. Levy (at page 162) stated that: “The Constitution hardly had in 
mind that the Patent Office should be organized as a publication office. The patent 
system was designed to encourage inventions and to grant patents to inventors.” The 
purpose of the patent system is to advance the useful arts and sciences, with patent 
grants authorized as one means to encourage inventing. A disclosure to the public of 
a marginal invention without the requirement of a patent monopoly would effectuate 
the Constitutional purpose more than one conditioned by the requirement of a 
monopoly. Mr. Levy’s solution of raising the standard of invention should be con- 
sidered as a cumulative and not an alternative measure. 
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was probably dissatisfied with the provisions for publishing abstracts of 
abandoned applications as they were practiced at the time. 


C. The Legal Effect of Publishing Abstracts. 


The most serious objection of the N.A.M. was the grave doubt raised 
as to the effectiveness as anticipatory matter of the abstracts of abandoned 
applications. In the face of the now well-settled rule that an abandoned 
application is not prior art,®* several legal problems arese in connection 
with the published abstracts. 

Though there are apparently no decisions directly in point, analogous 
cases present a cogent argument for the proposition that such abstracts 
represent, at the least, a publication of the entire disclosure effective on 
the date of publication of the abstract in the Official Gazette. Typing, 
as found in an application, appears to be as effective as printing;”° and the 
fact that only a single copy is available presents no impediment, inasmuch 
as this copy is available and accessible to anyone who wishes to inspect it, 
and the public is notified of its existence by the Official Gazette.7! Even 
if an abstract represents a publication, this will not render the abstract 
defensively equivalent to patenting because the effective anticipatory 
date is the date of publication of the abstract, and not the filing date of 
the application. Attempts to extend the Milburn doctrine to publications 
were laid to rest by the enactment of Title 35 U.S.C. Section 102(e) 
(1952), as interpreted by the Helene Curtis and Schlittler cases.” 


68 Prior to 1874, it was the practice of the Patent Office to cite abandoned applica- 
tions as references. The Corn Planter Case, Brown v. Guild, 90 U.S. (23 Wall.) 181, 
210 (1874), held that an abandoned application is not a bar to a later patent and can 
only be evidence on the question of prior knowledge. In Ex parte Casilear and Mc- 
Intire, 1875 C.D. 117, the Commissioner ordered the cessation of citation of abandoned 
applications. See Ex parte Rouse and Stoddard, 1875 C.D. 33. Between May and 
December of 1879, an applicant was required to “swear back” of an abandoned ap- 
plication’s filing date if it disclosed the claimed matter. Subsequent cases considered 
abandoned applications as evidence of prior invention and actual use, although not 
printed publication so as to set up a statutory bar. See Brown v. Davis, 116 U.S. 237, 
250 (1886) ; Yale Lock Mfg. Co. v. Greenleaf, 117 U.S. 554 (1886) ; Interurban Ry. & 
Terminal Co. v. Westinghouse Electric Mfg. Co., 186 Fed. 166 (6th Cir. 1911). See 
Federico, The Use of Abandoned Applications as References, 28 J.Pat.Orr.Soc’y 160 
(1946) ; Northwestern Fire Extinguisher Co. v. Philadelphia Fire Extinguisher Co., 
18 Fed. Cas. 394, Case No. 10,337, 6 O.G. 34 (Pa. 1874). However, it should be 
noted that an exception exists where the abandoned application is referred to in an 
issued patent. In that case, it is anticipatory matter effective as of the filing date of 
the issued application. Ex parte Heritage, 77 U.S.P.Q. 179 (P.O. Bd. App. 1947). 

69 Patty, Legal Effect of Applications Abstracted in the Patent Office Official 
Gazette, supra note 58. See Manual of Patent Examining Procedure, U.S.Pat.Orr., 
§ 711.06(a). 

70 Hamilton Laboratories, Inc. v. Massengill, supra note 30; Gulliksen v. Halberg 
v. Edgerton v. Scott, supra note 31. 

71 This is analogous to a single copy of a manuscript placed in a library. See cases 
cited note 35 supra. 

72 Helene Curtis Industries, Inc. v. Sales Affiliates, Inc., 233 F.2d 148 (2d Cir., 
1956), cert. denied, 352 U.S. 879 (1956), noted 25 Geo.WasuH.L.Rev. 454 (1957) ; 
In re Schlittler, supra note 18. 
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The theories under which an abstract might provide an effective 
anticipation as of the filing date of the application are based on prior 
knowledge and use, or prior invention. Such anticipation could extend 
back to the filing date of the abstracted abandoned application only if 
the Milburn doctrine were applicable. However, recent cases supra, have 
held that the doctrine is confined to issued patents. 

An actual or constructive reduction to practice, which is necessary to 
constitute either prior knowledge and use, or prior invention,”* does 
not arise from an abandoned application. Furthermore, no authority 
has appeared to support the contention that a constructive reduction to 
practice will arise from the publication of an abstract of the abandoned 
application. One writer suggests that there is no logical distinction be- 
tween an issued patent and an abstract of an abandoned application such 
as would provide a basis for holding that the Milburn doctrine does not 
apply to the latter, inasmuch as both are eventually published.”* He also 
points out that such a holding would deprive the public of the antici- 
patory benefit of such an abstract, merely because the applicant failed 
to obtain allowance of claims. However, it should be noted that the 
complete specification is not printed, but merely an abstract. 

The only cases which have interpreted the codification of the Milburn 
doctrine in Title 35 U.S.C. Section 102(e)* have clearly indicated: first, 
that a reduction to practice is necessary to constitute “prior art” under 
Section 102(a), because prior art, with the exception of publication, 
must be a public knowledge of a complete and operative device, as dis- 
tinguished from public knowledge of a mere conception; second, that 
not even an issued patent constitutes “prior art” under Section 102(a) 
as of its application date, but is effective as anticipatory matter on that 
date only by virtue of the specific provision made by Section 102(e), 
which represents a separate and distinct requirement for patentability. 
This view places a restrictive interpretation on the Milburn doctrine, 
so that it includes only issued patents, as enumerated in Section 102(e). 
Since issued patents do not represent “prior art” under Section 102(a) 
as of the filing dates of their applications, it is indeed difficult to see on 
what basis abstracts of abandoned applications might do so. Therefore, 
there is no present legal basis upon which abstracts may be made defen- 


73 Patty, supra note 58; In re Schlittler, supra note 18; cases cited, note 53 supra. 

74 WaLKER On Patents 924 (Deller Ed. 1937); Wright Co. v. Herring-Curtiss 
Co., 177 Fed. 257, 260 (C.C.W.D.N.Y. 1910), rev’d on other grounds, 180 Fed. 110 
(2d Cir. 1910); Wright Co. v. Paulhan, 177 Fed. 261, 269 (C.C.S.D. N.Y. 1910), 
reud on other grounds, 180 Fed. 112 (2d Cir. 1910). See Smith v. Hall, 301 U.S. 
216 (1937). 

75 Patty, supra, note 58. 


76 See Zinn, Commentary-New Title Patents, U.S. Cope Conc. & Ap. News, 82d 
Cong., 2d Sess. 2513 (1952) ; Federico, Commentary on the New Patent Act, 35 
U.S.C.A. at 19 (1952) ; H.R.Rep.No. 1923, 82d Cong., 2d Sess. 10 (1952). 
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sively effective upon the filing date of the application. It is true that dur- 
ing the active prosecution of the application, interference procedure is 
available to afford protection as of the filing date, or even as early as the 
conception date. With respect to the adverse applicants, however, an 
act of abandonment automatically results in a surrender of protection 
vis-a-vis adverse applicants, in exchange for protection on the publishing 
date of the abstract subsequent to abandonment. Because of this lack of 
inducement to abandon, defensive patentees are encouraged to press for 
issuance. This factor is largely responsible for the failure of applicants 
to make extensive use of the former system of publication of abstracts of 
abandoned applications. 

A further defect in the system was that the abstract, consisting merely 
of one figure and one representative claim, was inadequate for practical 
use by the Patent Office or by attorneys, and did not adequately dis- 
seminate usable technical information to the public at large. Such an 
abstract could not always show or suggest the complete range of the 
invention dedicated to the public. Frequently, abstracts not fully show- 
ing pertinent materials contained in abandoned applications would be 
passed over by searchers of the prior art. The single file copy of the 
application was not as readily available as the disclosures of issued patents. 
An indirect effect of this situation was an increased danger that pertinent 
prior art might not be applied to applications, resulting in the granting 
of improper patent monopolies. 


V. Proposep New ProcepurE FOR PUBLICATION 
or ABANDONED APPLICATIONS 


The greatest weakness of the former system of publishing abstracts 
was the failure of such abstracts to become effective as anticipatory 
matter prior to the publication date. In the past, legislative proposals 
have been made,”* without action, to amend Title 35 U.S. Code Section 
102(€) so as to give the published abandoned application the same effect 
as an issued patent for the purposes of that section. The effective date 
of the disclosure as anticipatory matter would thus be the application 
date. 

Such a measure has again been evolved" and placed before the Congress 





77 H.R. 9133, 81st Cong., 2d Sess. § 121 (1950), provided: 


Pending applications for patents may be printed and published by the Com- 
missioner, at the request and at the expense of the applicant or owner. Such 
publication shall have the same effect as an issued patent for the purposes of 
sec. 102(e) of this title. 


78 Hollabaugh, supra note 10. In commenting upon the bill in a press release (June 
12, 1957), Senator O’Mahoney said: 


The study of the patent system . . . reveals that ‘defensive patenting’ which is 
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by Senator O’Mahoney, in the form of S.2277, 85th Congress, Ist Sess. 
(June 12, 1957), and by Representative Hosmer, as H.R. 8248 (June 19, 
1957). The important provisions of the proposed bill to be incorporated 
into Title 35 U.S.C. include the following: 

Added § 123. Publication of applications. 


(a) Whenever any application for a patent is pending . . . and 
does not stand rejected in its entirety, the applicant . . . may request 
the publication of such application. . . . the Commissioner may cause 
such application, including the whole or any part of the specification 
and drawing included therein, to be printed and published if he 
deems that such publication would be in the public interest. . . . 
) [and] shall decline to print or publish any application if he deter- 
mines that (1) the application does not contain a disclosure of an 
embodiment of an invention in conformity with the requirements 
of section 112 of this title, or (2) such printing or publication 

would serve no useful purpose. 


(b) Whenever any . . . application for a patent is published . . . 
upon the statement of the applicant that such application will be 
abandoned upon publication, such application shall be deemed to 
have been abandoned effective — the date of such publication, 
except that upon request . . . the Commissioner may defer the effec- 
tive date of such abandonment for such additional period . . . as may 
be required for the determination of any possible interference of 
such application with any other pending application or any unex- 
pired patent. ... 


(c) For the purposes of section 102 (e) of this title, the publica- 
tion under this section of any specification or drawing contained 
in any application for a patent shall have the same effect as the 
issuance of a patent upon such specification or drawing. 


A. Criteria for Evaluation of Defensive Procedures. 


In considering any substitute for defensive patenting, due regard must 
be had for both the interests of the inventor and of the public. The 
following aspects must be considered in evaluating any proposed dedica- 
tion procedure: 


in accord with the patent laws is practiced on a wide scale. I have today in- 
troduced in the Senate the so-called Publication Bill which permits the pub- 
lication by the Patent Office, at the discretion of the inventor, of Patent Ap- 
plications without the grant of the usual monopoly . . . . The bill is designed to 
accomplish three major objectives—(1) to aid the Patent Office in its current 
program of reducing the backlog of 217,000 pending applications to a manage- 
able size in order that the processing of patent applications may be expedited; 
(2) to provide a procedure, usable at the discretion of the inventor, which will 
diminish the necessity for the accumulation of vast numbers of unused patents ; 
and (3) to lay the foundation for a monetary saving to the federal taxpayers by 
reducing the cost of processing Government-owned inventions. 
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1. The defensive legal effect secured to the applicant, with reference 
to the date upon which the subject matter becomes effective as an antici- 
pation. If such a system is to be the defensive equivalent of patenting, 
this date must be the date of the application for patent, and not the date 
of abandonment or of publication. In view of the practical advantages 
of testing priority, in opposition to an adverse applicant in an interference 
proceeding, it would also be desirable if any proposed system made such 
procedure available. 

2. Relative cost to the prospective applicant of securing defensive 
protection. 

3. The ease of availability of matter thus published to the Patent Office 
for use in determining the novelty of new applications. 

4. The ease of availability of matter thus published to the general 
public. Although the function of patents and of the Patent Office as 
means for the dissemination of information has been overlooked by 
many, they can be made to serve a very significant role “to promote the 
Progress of Science and useful Arts” in this way. 

5. The extent to which such a system will relieve the burden of the 
Patent Office. If a system of governmental publication required as much 
administrative effort as defensive patenting, little would be gained in this 
important area. 


B. The Effects of the Proposed Legislation. 


Section 123(c) of the proposed bill makes Section 102(e) applicable 
to any specification or drawing published according to the act. Thus, the 
effective anticipatory date of such matter would be the application date. 
At the same time, under Section 123(b), the application would be sub- 
ject to normal patent prosecution, including interference procedure, until 
the time of abandonment. The further provision that the applicant may 
request a deferment of abandonment after publication for the determina- 
tion of interferences, provides protection as of the conception date to a 
diligent applicant vis-a-vis an adverse applicant. This provision affords a 
published application the same defensive protection as is available to a 
patent prosecuted to issuance.” It also gives the principal procedural 
advantages of a patent, including: (1) secrecy during prosecution, coupled 
with protection as of the filing date; (2) determination of priority in an 
administrative rather than a judicial proceeding, as a concomitant of the 
availability of interference procedure; and (3) subjection to examination 
for greater clarity and definiteness of disclosure. The only sacrifices made 


79 It should be noted that this protection can be extended to security-classified ap- 
plications which are abandoned with a request for publication. When the security 
classification is removed, publication would extend the anticipatory effect of the 
subject matter back to the filing date of the application. 
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by an applicant in publishing rather than prosecuting to issuance, from a 
purely defensive standpoint, are his inability to use a patent for cross- 
licensing purposes, and the absence of the presumption that he is the 
first inventor. However, an inventor having primarily defensive motives 
may, without loss of protection, save the substantial cost of multiple 
amendments by abandonment and publication. In most cases, this should 
adequately compensate him for these sacrifices. 

It requires no further discussion to point out that ais new bill would 
overcome the significant objection to the previous system of publishing 
abstracts of abandoned applications, as to the effective anticipatory date. 
Further, the disadvantages attaching to private publication, including un- 
certainty of anticipatory effectiveness of publication methods and the 
lack of availability of interference procedure, are clearly overcome by 
publication under the proposed bill. 

According to the provisions of Section 123(a) of the proposed bill, the 
whole or any part of the specification and drawing may be published, 
if it is in the public interest. Complete copies of such material should 
be made readily available in a manner similar to issued patents. This 
would overcome the objection of insufficient disclosure which was ap- 
plied to the previous system of publishing abstracts of abandoned appli- 
cations. Also, an abstract should be published in the Official Gazette. 
These procedures would provide greater convenience and assurance of 
locating prior art, and economy of time for both examiners and attorneys, 
than was possible with a system of publishing abstracts, and would 
maximize the dissemination of the dedicated technical information to 
the public at large. 

A private publication, on the other hand, normally is not disseminated 
widely enough to adequately inform the public of the subject matter 
dedicated. The cost of publication sufficient for this purpose would often 
be uneconomical for a private party, who would have no motive to pub- 
lish more widely than necessary to establish “publication” for the purpose 
of Title 35 U.S.C. Section 102. Dedication by private publication is 
therefore less desirable from the public standpoint, because it is less apt 
to promote the progress of science and the useful arts. 


C. Criticism of the Proposed Bill. 


One critic of the proposed bill®® contends that the measure would not 
appreciably relieve the burden on the Patent Office, arguing that the first 
one or two actions, which are the most time-consuming for the Examiner, 
would not be eliminated. While the basic requirements of Section 123(a) 
that the application must “. . . not stand rejected in its entirety .. .” 


80 Levy, Offensive Defensive Applications, supra note 67. 
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and must “. . . contain a disclosure in conformity . . . with the require- 
ments of section 112. .” would seem to permit abandonment and 
publication without any application of prior art, the further require- 
ment that the publication should serve a “useful purpose” seems to imply 
that the Office should inform itself of the extent of novelty of the subject 
matter before publishing. Even so, the remaining actions could be 
eliminated, at an appreciable saving of time for the Examiner. The later 
actions, which normally involve lengthy arbitration to determine the 
number and scope of claims which are allowable, represent a considerable 
expenditure of time. Furthermore, the critic in question fails to take 
notice of the benefit to the public resulting from dedication of new dis- 
coveries, rather than issuance of a defensive patent monopoly which the 
inventor would not demand as a quid pro quo for disclosure. He suggests, 
as a solution to the problem of defensive patenting, that a higher standard 
of invention should be established in the Patent Office so as to eliminate 
the issuance of patents for marginal inventions. While the authors take 
no issue with this position, it is submitted that the beneficial effects of the 
proposed bill would not be, in practice, dependent upon a low standard 
of invention in the Patent Office. Regardless of where the standard may 
be set, there will be ‘ ‘marginal” applications which the inventors would 
be prepared to dedicate in exchange for adequate defensive protection. 

The stipulation of Section 123(a) of the proposed bill that the applica- 
tion must not “stand rejected in its entirety” indicates that at least one 
claim must be allowed before publication can be made. It seems unlikely 
that an applicant would wish to dedicate if a claim were allowed. Fre- 
quently, the claims originally submitted are not allowable, even though 
consideration of the prior art by the Examiner may convince him that 
allowable subject matter is present in the case. In such a situation, prose- 
cution would have to be continued until an allowable claim was found, 
even though the applicant had previously requested publication. It would 
seem that the additional expenditure of time resulting from the above 
provision serves no useful purpose, and that the words “does not stand 
rejected in its entirety” should be amended to read “is not found by the 
Commissioner to be lacking in allowable subject matter,” or words to the 
same effect. Such an amendment would serve the purpose of avoiding 
the publication of fully anticipated subject matter, but would permit 
publication as soon as allowable subject matter was recognized to reside 
in the application. 


D. Comparison With Other Defensive Procedures. 


It may be concluded that the proposed bill can relieve the Patent 
Office of the load of defensive applications to a material extent, especially 
if the proposed amendment is incorporated. Although the defunct system 
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of publishing abstracts of abandoned applications could potentially have 
relieved the Patent Office to the same extent, the lack of defensive pro- 
tection which it afforded prevented sufficient use of the system to 
achieve any material results. Similarly, private publication appears to lack 
sufficient defensive merit to motivate applicants to make any substantial 
use of it, as demonstrated by the volume of defensive applications now 


being filed. 


VI. CoNncLUSION 


The proposed amendment to Title 35 U.S.C., which is contained in 
S. 2277, should be adopted by the Congress with the incorporation of an 
amendment as proposed above. This measure would secure the same 
defensive protection to an abandoned application which accrues to an 
issued patent under Section 102(e) and under interference procedure. 
It would eleminate the granting of patent monopolies carved from the 
public domain, which the defensive patentee neither demands nor intends 
to utilize. He would receive as a consideration for his disclosure only 
that which he demands — defensive protection equal to that received by a 
patentee. The burden imposed by defensive applications upon the Patent 
Office would be materially alleviated by this measure, even though it 
could not be entirely relieved thereby. 

Further, the proposed bill would make dedicated matter as readily 
available for use by the Patent Office and the public as does an issued 
patent, because such matter may be published i in its original rather than 
abstracted form, and may be disseminated in the same manner as are 
copies of issued patents. 

These benefits to the patent system, which may be expected to flow 
from the proposed amendment to Title 35 U.S.C. by S.2277, impel the 
authors to recommend its adoption, with the hope that applicants having 
defensive motives will take full advantage of its provisions. 
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ConsTITUTIONAL LAw—DueE Process aNnp CONTEMPT OF CoNGRESS—TO 
SHow PERTINENCY THE GOVERNMENT Must EsTABLISH THAT THE SUB- 
ject oF Inquiry Hap BEEN Mave UNpIspuTABLY CLEAR TO THE WIT- 
NEss.—W atkins v. United States, 354 U.S. 178 (1957). 


In compliance with a subpoena, the petitioner, a labor organizer, ap- 
peared before a Subcommittee of the House Committee on Un-American 
Activities purportedly investigating Communist infiltration into labor 
unions. The petitioner freely admitted his participation in Communist 
activities, but objected to answering questions in regard to thirty persons 
who had formerly been identified as Communists. Twenty-three of the 
persons were connected with organized labor. He declared that the 
questions were not pertinent to the work of the Committee and that 
without a court order he would not discuss the political activities of some 
of his past associates. Thereupon, the chairman informed the witness of 
the purpose of the committee and of its authority to inquire about persons 
who had been members of the Communist Party. On the basis of his re- 
fusal to answer, the petitioner was convicted under 2 U.S.C. § 192.? 
Held, reversed; the due process clause of the fifth amendment requires 
that for a valid conviction of contempt of Congress the subject matter of 
the inquiry must have been made undisputably clear to the witness. 


Though congressional power to investigate is essentially a very broad 
power, it does have recognized limitations. All investigations by con- 
gressional committees must be pursuant to a valid legislative purpose.* 
However, the Supreme Court has recognized the presumption that a 
congressional investigation had a valid legislative purpose if such a con- 
struction of its purpose were at all possible. Congress cannot inquire into 
private affairs unrelated to a legislative purpose,® extend its investigations 
into areas in which it is forbidden to legislate, nor deny a witness his 


1 See Brief for the United States, p. 17, Watkins v. United States, 354 U.S. 178 
(1957). This purpose is also implicit in the opening statement of the committee chair- 
man. Hearings before the House of Representatives Committee on Un-American 
Activities on Investigation of Communist Activities in the Chicago Area, 83rd Cong., 
2d Sess., pt. 1, at 4165-4166 (1954). 


2 Rev. Stat. § 102 (1875), 2 U.S.C. § 192 (1952). 

3 Kilbourn v. Thompson, 103 U.S. 168, 190 (1880). 

4 McGrain v. Daugherty, 273 U.S. 135, 177-78 (1927). 

5 Id. at 175; Quinn v. United States, 349 U.S. 155 (1955). 

6 Quinn v. United States, supra note 5; United States v. Di Carlo, 102 F.Supp. 597 
(N.D. Ohio 1952). 
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protection under the bill of rights.‘ The scope of any particular con- 
gressional committee’s authority to investigate is determined by the leg- 
islative body which created the committee. It may be as broad as its 
legislative purpose requires,® but cannot exceed the authority granted the 
committee by its congressional parent.’° So long as a committee does not 
exceed the bounds of its power, courts are impotent to act upon the con- 
duct of the committee.’ In short, the limits of congressional inquiry are 
the limits of legislative power.’ 

Congress has been held to possess the power to legislate and inquire in 
regard to Communism and the Communist Party.’* In Barsky v. United 
States’* it was held that Congress has power to identify persons who be- 
lieve in or belong to the Communist Party, and that the House Un- 
American Activities Committee was legally vested with that same power. 

A witness before a congressional committee who willfully refuses to 
answer questions pertinent to the subject under inquiry by the committee 
is guilty of a misdemeanor.’ It is the committee conducting the inquiry 
that must make the decision as to whether a particular question is per- 
tinent, subject, however, to judicial review.’* In a contempt proceeding 
under Section 192 the pertinency of the question asked is an essential ele- 
ment of the crime.’7 Like any other element of a criminal offense, it must 
be proved beyond a reasonable doubt'* and may not be presumed.” 
The government must plead and prove that any question a witness re- 
fused to answer was pertinent” and that the answers requested related 


to a legislative purpose which Congress could constitutionally entertain.?* 
The government must also prove that the question fell within the grant 
of authority made by Congress to the investigating committee.2? The 
word “willfully,” as used in Section 192, does not place the burden of 


7 Quinn v. United States, supra note 5; see also United States v. Rumely, 345 U.S. 
41 (1953). 


8 United States v. Lamont, 18 F.R.D. 27 (S.D.N.Y. 1955), aff'd, 236 F.2d 312 (2d 
Cir. 1956). 


® Marcello v. United States, 196 F.2d 437 (5th Cir. 1952). 
10 See United States v. Lamont, supra note 8; see also note 7 supra. 


11 Barsky v. United States, 167 F.2d 241 (D.C. Cir. 1948), cert. denied, 334 U.S. 
843, reh. denied, 339 U.S. 971 (1950). 


12 See Landis, Constitutional Limitations on the Congressional Power of Investiga- 
tion, 40 Harv.L.Rev. 153, 168-194 (1926). 


13 See note 11 supra. 

14 [bid. 

15 See note 2 supra. 

16 United States v. Sacher, 139 F.Supp. 855 (D.C.D.C. 1956). 


17 Bowers v. United States, 202 F.2d 447 (D.C. Cir. 1953); see also Quinn v. 
United States, supra note 5. 


18 Quinn v. United States, id. at 165. 

19 Bowers v. United States, supra note 20, at 453. 

20 bid; see also Quinn v. United States, supra note 5, at 165. 
21 United States v. Orman, 207 F.2d 148, 153 (3d Cir. 1953). 
22 [bid. 
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showing a criminal intent on the government,”* but means only that the 
refusal or failure to comply was deliberate and not a mere inadvertence or 
accident.2* A witness must decide at the time a question is propounded 
whether or not to answer.”* If he objects to a question, he must be over- 
ruled and specifically directed to answer in order for him to be con- 
victed of contempt of Congress.2* The right of a witness to refuse to 
answer a question which is not pertinent has been held not to be a per- 
sonal privilege, such as the right to refrain from se!f-incrimination which 
is waived if not seasonably asserted.?? 

The question of pertinency was held by the Supreme Court in Sinclair 
v. United States** to be a question of law not dependent upon the proba- 
tive value of evidence. The holding was based on an analogy between 
the pertinency of questions asked by a congressional committee and the 
relevancy of evidence at a trial.2® However, pertinency has a broader 
meaning than relevancy,* since it anticipates all possible cases which may 
arise under a congressional subject of inquiry; whereas relevancy is 
necessarily limited to but one case—the case at bar.*4 The Supreme 
Court has made another implicit distinction between the two terms by 
holding that pertinency is an element of the crime, contempt of Con- 
gress, to be proved beyond a reasonable doubt.*? It should follow from 
these considerations that pertinency is an ultimate issue to be tried, rather 
than a question of law, while relevancy is but a preliminary issue per- 
taining to the admissibility of evidence. It should be noted that the com- 
mon law rules governing the admissibility of evidence have been held to 
be neither applicable to, nor binding on, congressional investigating com- 
mittees.*3 

The decision in the principal case was based expressly on the due 
process clause of the fifth amendment. In effect the Court said that 
pertinency cannot be established until the subject under inquiry has been 
made known with “undisputable clarity.” Only by oditer dictum did the 
Court refer to the possibility that the congressional grant of authority to 
the committee had been too broad, or to the possibility of committee 
activity outside the scope of its authority. 





23 Barsky v. United States, supra note 11. 

24 Fields v. United States, 164 F.2d 97 (D.C. Cir. 1947), cert. denied, 332 U.S. 851 
(1948). 

25 Sinclair v. United States, 279 U.S. 263, 299 (1929). 

26 Emspak v. United States, 349 U.S. 190 (1955). 

27 Bowers v. United States, 202 F.2d 447 (D.C. Cir. 1953). 

28 Sinclair v. United States, supra note 25 at 298; followed in United States v. 
Keeney, 111 F.Supp. 233 (D.C.D.C. 1953), reversed on other grounds, 218 F.2d 843 
(D.C. Cir. 1954). 

29 Sinclair v. United States, id. 

30 United States v. Orman, 207 F.2d 148, 153 (3d Cir. 1953). 

31 [bid. 

82 Quinn v. United States, 349 U.S. 155, 165 (1955). 

33 United States v. Sacher, 139 F.Supp. 855 (D.C.D.C. 1956). 
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The rule of the principal case was premised upon the legal determina- 
tion that knowledge of the committee’s subject of inquiry must have been 
made available to the witness with the same degree of clarity and pre- 
cision “that the Due Process Clause requires in the expression of any 
element of a criminal offense.” ** The full implication of this rule is 
that the subject of inquiry must be made undisputably clear to the wit- 
ness, not the court or a “reasonable man.”’ The Court also made factual 
findings which were essential to its rationale. Of particular significance 
were the findings that (1) the subject under inquiry had not been un- 
disputably clear to the petitioner at the time he first refused to answer 
the questions, (2) the committee chairman had failed to make the im- 
mediate subject of inquiry undisputably clear when he ordered the pe- 
titioner to answer the questions, and (3) since seven of the thirty persons 
about whom the petitioner had been questioned were not connected 
with labor, the immediate subject of the Committee’s inquiry could be 
strongly inferred to be something other than the Communist infiltration 
into labor. 

Implicit in the decision was a distinction between the authority of the 
Committee and the immediate subject of its inquiry. In spite of the fact 
that the Committee had the authority to investigate such latitudinal sub- 
jects as Communism, Communist infiltration, “subversion and subversive 
propaganda,” *° it was prohibited from pursuing an investigation within 
the scope of this authority because a witness was held not to have known 
the immediate subject of inquiry.6 The Court’s emphasis was on the 
immediate subject of inquiry, not on the authority of the Committee or 
its general subject of inquiry. 

Justice Clark dissented on the ground that the majority opinion was 
but a “mischievous curbing” of congressional investigations. His opinion 
highlights the factual findings of the majority and indicates the reason- 
ableness of findings to the contrary. For example, he asserted that, be- 
cause twenty-three of the thirty persons whom the petitioner refused to 
identify were labor people, the inference was strong that the immediate 
subject of inquiry was Communist infiltration into labor. Justice Clark’s 
view was that the present case did not involve the holding of the Kil- 
bourn case,*" that the resolution establishing the committee had exceeded 
the powers conferred on Congress; nor the holding of the Rumely case,** 
that the committee had exceeded the scope of its authority granted by 
Congress. 


34 354 U.S. at 209. 


35 Barsky v. United States, 167 F.2d 241 (D.C. Cir. 1948) ; Hearings, supra note 1, 
pt. 3, at 4275-4276. 


36 See Brief, supra note 1 at 72; the Government asserted that Petitioner could not 
deny that he knew the subject matter of the inquiry to be Communist infiltration into 
labor. 


37 Kilbourn v. Thompson, 103 U.S. 168 (1880). 
38 United States v. Rumely, supra note 7. 
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The possibility that the Court meant “reasonableness,” or some other 
standard than the one it laid down by the phrase, “undisputable clarity,” 
was negatived by Justice Frankfurter’s concurring opinion in which he 
sets a similarly high standard by the use of the phrase, “unambiguous 
clarity.” This high standard, though initially an imposition on congres- 
sional committees conducting inquiries, is in effect an essential element 
that must be shown by the government when prosecuting for contempt of 
Congress. Proof of pertinency has been made expressly contingent upon 
the government’s meeting this high standard. “Undisputable clarity” is 
more than a fact to be proved beyond a reasonable doubt, because it con- 
tains its own intrinsic standard of proof—“undisputable.” The effect of 
the principal case, therefore, is to require the government, when pro- 
secuting for contempt of Congress, to prove an essential element of per- 
tinency by a greater quantum of evidence than that usually required for 
conviction of other crimes. 

It is submitted that in the present decision the Court’s unique rule re- 
quiring “undisputable clarity” is a departure from the usual criminal 
burden of proof, i.e. proof beyond a reasonable doubt, which had been 
the standard for the proof of pertinency prior to the present case. This 
greater burden may seriously impede Congress in its duty to inform it- 
self. The Court’s implicit distinction between the authority of a com- 
mittee and its subject of inquiry, compounded by the relationship of 
pertinency to only the immediate subject of inquiry, is but a subterfuge 
for judicial restriction of the congressional power to investigate. To 
clarify this area of law and bring greater precision to its procedural as- 
pects, the cases acknowledging pertinency to be a question of fact to be 
proved beyond a reasonable doubt should be recognized as the better 
view. In accordance with the judicial precedent prior to the principal 
case, the factual question of pertinency should be left primarily to the 
congressional investigating committees and the trial courts, which at one 
time had the prerogative of trying the facts from which reasonable men 
could draw different inferences. 


William J. Critchlow, Ill 


EvipENCE—COoNnrFESSION OBTAINED DurRING PRE-ARRAIGNMENT DETENTION 
—Po ice INTERROGATION AS AFFECTING LeGALITy oF DeLtay—Mallory v. 
United States, 354 U.S. 449 (1957). 


Petitioner, a 19 year old of low mentality, was arrested on a rape com- 
plaint and taken to police headquarters. He was questioned for a half- 
hour before consenting to a lie detector test and waited in the police of- 
fice for an additional four hours while a polygraph operator was obtained. 
After one and one-half hours alone with the operator, petitioner con- 
fessed, later repeating the confession before other officers. At 10 p.m. 
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the police made an unsuccessful attempt to reach a commissioner. Al- 
though officials had been available earlier, no attempt had been made to 
arraign petitioner, to advise him of his right to counsel nor to inform him 
that any statement might be used against him. At the trial a written 
confession obtained before arraignment was admitted into evidence. 
Petitioner was convicted and sentenced to death. A divided court of 
appeals affirmed, ruling that the delay prior to arraignment was not un- 
necessary because the police had three suspects and justification of charges 
was not yet certain. Held, reversed; detaining an arrested person for in- 
terrogation to establish probable cause prior to arraignment, constitutes 
unnecessary delay within Fep.R.Crim.P. 5(a),? and a voluntary confes- 
sion obtained during such delay must be excluded.® 

The traditional doctrine requiring exclusion of extra-judicial confes- 
sions is based on a test of voluntariness, since an involuntary confession 
is not considered to be trustworthy.* Admission of a coerced confession 
is violative of due process of law,® and the Supreme Court may inde- 
pendently re-examine claims of coercion in a state proceeding.® 

The doctrine of excluding confessions because obtained during a period 
of illegal delay was established by the McNabb case." The decision was 
not based on constitutional grounds, but on the Supreme Court’s “super- 
visory authority over administration of criminal justice in the federal 
courts.” § State courts, under prompt arraignment statutes, have treated 
illegal delay in arraignment as a mere circumstance in determining wheth- 
er a confession is voluntary.® 

The federal exclusionary rule is not a device for punishing police,’ 
nor just another test to exclude coerced confessions, since a confession is 
inadmissible under the McNabb rule if obtained during unlawful delay 
irrespective of its voluntariness or the absence of psychological or physi- 
cal coercion.'! The rule was designed to eliminate the inducement to 
hold a suspect illegally for the purpose of building up a case against him.'? 


1 Mallory v. United States, 236 F.2d 701 (D.C. Cir. 1956). The court also held 
the confession admissible as not caused by the delay. 


2“An officer making an arrest under a warrant issued upon a complaint . . . shall 
take the arrested person without unnecessary delay before the nearest available com- 
missioner... .” 


3 The reversal resulted in the release of petitioner as the government felt that with- 
out the confession they had no case against him. The Washington Post and Times 
Herald, June 27, 1957, p. 1, col. 2. 


43 Wicmore, Evipence §§ 822-826 (3d ed. 1940). 
5 Brown v. Mississippi, 297 U.S. 278 (1936). 


6 Ashcraft v. Tennessee, 322 U.S. 143 (1944); Comment, The Decade of Change 
Since the Ashcraft Case, 32 TexasL.REv. 429 (1954). 


7 McNabb v. United States, 318 U.S. 332 (1943). 

8 Id. at 340-41. 

9 Annot., 19 A.L.R.2d 1331, 1336-40 (1951). 

10 United States v. Mitchell, 322 U.S. 65 (1944). 

11 Upshaw v. United States, 335 U.S. 410 (1948). 

12 Jd. at 412; McNabb v. United States, 318 U.S. 332, 343-44 (1943). 
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The unanimous Court in the principal case, recognizing that the delay 
was only because of a doubt as to probable cause for arraignment and 
that during the delay damaging admissions were elicited, excluded the 
confession on the basis of well settled principles. To hold otherwise, the 
Court felt, would of necessity leave the question to police discretion— 
a result abhorrent to the very purpose of the McNabb rule. 

The court based its conclusion on the far-reaching rationale that police 
detention for interrogation, standing alone, renders a delay in arraign- 
ment unnecessary and therefore illegal.* The rationale is in sharp con- 
trast to the results reached in lower courts where delays caused by police 
interrogation of the accused—varying from a few minutes to several hours 
—have not been considered unnecessary per se.'* The serious questions 
as to the scope of the decision and its effect on law enforcement invoked 
criticism of the case by law enforcement officers,° and prompted pro- 
posed legislative relief.‘° The proposed bills are not aimed at the issue of 
whether questioning renders a delay unnecessary, but are revived attacks 
on the McNabb doctrine itself..7 Though this approach would revert 
back to the traditional voluntariness test, a watchful Supreme Court 
might lay such strong weight on the factor of unnecessary delay as to 
reach results similar to those reached under the McNabb doctrine. The 
immediate result of such legislation would be uncertainty. 


There may also be a possibility that, since due process of law is not 
final or fixed, enactment of legislation to overrule McNabb and Mallory 


may ultimately cause the Court to elevate the rule of McN. abb to a con- 
stitutional level. 


The government’s argument before the Supreme Court, that a brief 
interrogating procedure is needed to protect “positively” identified in- 
nocent persons from the stigma of arraignment,'* has since been revived 


13 The holding of the lower court that the confession was admissible even though 
obtained by a questioning process during illegal delay, since not “due to” the delay, 
was not supported in argument before the Supreme Court since the government then 
conceded the presence of evidence that the confession was caused by the delay. Brief 
for the United States, p. 19 n.5, Mallory v. United States, 354 U.S. 449 (1957). How- 
ever, the instant decision would preclude any inquiry as to purposeful extraction if a 
confession follows questioning during illegal delay, the Court stating that the ac- 
cused may not be subjected to questioning which “. . . lends itself, even if not so de- 
signed . . .” to obtaining damaging statements. 354 U.S. at 454. 

14 Garner v. United States, 174 F.2d 499 (D.C. Cir.), cert. denied, 337 U.S. 945 
(1949) ; Haines v. United States, 188 F.2d 546 (9th Cir.), cert. denied, 342 U.S. 888 
(1951) ; Patterson v. United States, 192 F.2d 631 (5th Cir. 1951), cert. dented, 343 
U.S. 951 (1952) ; United States v. Leviton, 193 F.2d 848 (2d Cir. 1951), cert. denied, 
343 U.S. 946 (1952). 

15 Hearings Before the Special Subcommittee to Study Supreme Court Decisions 
of the House Committee on the Judiciary, 85th Cong., Ist Sess. (1957). This is 
reminiscent of criticism of the McNabb case. Waite, Police Regulation by Rules of 
Evidence, 43 Micu.L.Rev. 679 (1944). 

16 H.R. 8569, H.R. 8600, H.R. 8625, 85th Cong., Ist Sess. (1957). 


17 Each provides that “. . . confessions or other evidence shall not be inadmissible 
solely because of delay in taking an arrested person before a commissioner. . . .” 


18 Brief for the United States, p. 23, Mallory v. United States, 354 U.S. 449 (1957). 
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in testimony in Congressional hearings, and supplemented with argument 
that many crimes would remain unsolved under a rule precluding police 
questioning after arrest and prior to arraignment. The decision should 
not preclude a short delay for checking a suspect’s story by outside 
sources,?° but it would seem to preclude delay for questioning to de- 
termine innocence, to solve related crimes, or to uncover co-conspira- 
tors.24_ An open area may be left for the police to question the suspect 
while he is being searched, while the scene of the crime is examined, or 
while the accused is being transported to police headquarters.2?  Ques- 
tioning the suspect during necessary police procedures such as booking, 
fingerprinting, or photography should not render the delay “unneces- 
sary.” ** However, such procedures should come under close scrutiny 
if they are unduly prolonged.** Interrogation of the accused should not 
be justified merely because of an arrest after the regular office hours of 
committing officials.* If a suspect gives his consent, it should be per- 
missible to question him prior to arrest, but the limiting factor is that 
police conduct may unintentionally amount to an arrest.*7 The instant 
decision does not negate the holding of the Mitchell case®* that a confes- 
sion volunteered spontaneously soon after arrest is admissible under the 
McNabb doctrine even though followed by illegal delay.2 Nor should 
it preclude questioning of an accused after his arraignment on one charge 
as to his connection with other crimes.*® Under the instant decision it is 
doubtful if the police may obtain time to lawfully question an accused, 


19 Testimony and report of Oliver Gasch, United States Attorney for the District 
of Columbia on July 19, 1957, and testimony of Metropolitan Police Department Chief 
Robert v. Murray on July 25, 1957, in Hearings, supra note 15. 

20 The court spoke of circumstances justifying a brief delay “. . . where the story 
volunteered by the accused is susceptible of quick verification. .. .” 354 U.S. at 455. 

21 The court made clear that the delay referred to in note 20 supra, “. . . must not 
be of a nature to give opportunity for the extraction of a confession.” 354 U.S. at 455. 
Moreover, the police are not to arrest at large and “. . . use an interrogating 
process . . .” to determine whom they should charge. 354 U. S. at 456 

22 The court spoke of “. . . ordinary administrative steps required to bring a suspect 
before the nearest available magistrate.” 354 U.S. at 453 

ps court said that the arrested person may be “booked” by the police. 354 U.S. 
at 454. 

24 Note 21 supra. 

25.QOn availability of committing officers after regular office hours as affecting 
“unnecessary delay,” compare opinions of Judge Bazelon and Judge Miller in Rettig 
v. United States, 239 F.2d 916, 922-23, 930 (D.C. Cir. 1956). The instant decision 
would reject any idea of legally eliciting a confession during a period of unavailability 
of a committing officer. Note 21 supra. 

26 Fep.R.Crim.P. 5(a) applies in cases of “. . . an officer making an arrest. . . .” 


27 Warner, The Uniform Arrest Act, 28 Va.L.Rev. 315, 317-24 (1942) ; Waite, The 
Law of Arrest, 24 TexasL.REv. 279, 280 (1946). 


28 United States v. Mitchell, 322 U.S. 65 (1944). 


29 Watson v. United States, Criminal No. 13689, D.C. Cir., August 19, 1957, in 
following the instant case viewed Mitchell as still the law. 


80 United States v. Carignan, 342 U.S. 36 (1951). The procedure would be suspect 
if the first arraignment appeared to be merely a pretext. 
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by advising him of his right to counsel and warning him of the conse- 
quences of admissions,*! or by obtaining a waiver of the right to prompt 
arraignment.*? It has been held on the authority of the principal case 
that other evidence obtained as the result of a confession made during an 
illegal detention is equally inadmissible.** 

The instant decision is in accord with orthodox doctrine to the extent 
that McNabb itself is accepted. Contrary results in the lower courts on 
the issue of whether interrogation of an accused renders a delay in ar- 
raignment illegal have extended the rationale of the instant case further 
than would otherwise have been justified on the facts. Procedures per- 
mitting some safeguarded police questioning after arrest, or providing 
for a workable detention without “arrest” for questioning a suspect, 
should be appropriate subjects for legislative inquiry. At best the Mc- 
Nabb-Mallory rule leaves much to be desired. Rewarding the criminal 
for the derelictions of the police is hardly in the public interest. It 
should be considered as only a stopgap device for use pending the for- 
mulation of a more satisfactory procedure for protecting both the pub- 
lic and the accused. 


Gordon S. Thatcher 


EvipENCE—DEMANDS FOR PRODUCTION OF PRIOR STATEMENTS AND RE- 
ports Mape By GOVERNMENT Wirtnesses—Jencks v. United States, 353 
US. 657 (1957). 


Petitioner, an officer of a labor union, filed a non-Communist affidavit 
with the NLRB, pursuant to section 9(h) of the National Labor Rela- 
tions Act.' He was subsequently convicted of violating 18 U.S.C. § 1001? 
for falsely swearing that he was not, at that time either a member of or 
affiliated with the Communist Party. Government witnesses, who had 
given crucial testimony against the petitioner, stated on cross-examination 
that they had made oral and written reports to the F.B.I. on matters 
about which they had testified. The trial judge denied petitioner’s 
motions to direct the Government to produce these reports for inspection 


81 The decision emphasized that the very purpose of the procedure is to avoid en- 
trusting the awful instruments of the criminal law to a single functionary. 354 U.S. 
452. See Letter from English Policeman on use of Judges’ Rules in SELECTED WRrit- 
INGS ON THE LAw oF EvIDENCE AND TRIAL 845-46 (Fryer ed. 1957), indicating that 
the English police sometimes try “. . . to slip the caution in quite informally and 
unnoticed.” 


32 To permit an accused to waive his right to prompt arraignment would be in- 
consistent with the very purpose of the safeguard—to eliminate the inducement for 
illegal detention; were waiver permitted all confessions may well have a built-in 
waiver. 

33 Watson v. United States, Criminal No. 13689, D.C. Cir., August 19, 1957. 

161 Strat. 146 (1947), 29 U.S.C. §159(h) (1956). 

262 Stat. 749 (1948). 
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and use in cross-examination. The Court of Appeals affirmed the con- 
viction,® and also the district court’s order denying petitioner’s motion 
for a new trial.* Held, reversed; in a criminal action a defendant is en- 
titled to an order directing the Government to produce, for his inspec- 
tion, Government witness’ written and oral statements and reports made 
to the F.B.I. touching the events about which the witness testified at the 
trial. If the Government should elect not to comply with the order to 
produce, the action must be dismissed. 

The decision, coupled with the lower courts’ interpretations of it, 
resulted in turmoil among officers charged with enforcement of federal 
criminal law and prompted Congress to enact legislation designed to 
clarify the procedures to be followed in applying the principles of the 
decision. In essence, the legislation adopts the principles of the de- 
cision, but, contrary to some broad interpretations of it, limits produc- 
tion in criminal cases to prior statements and reports of witnesses who 
testify for the government. If the Government asserts that the docu- 
ments contain unrelated matter, the act empowers the trial judge to de- 
termine in camera whether such statements relate to the subject matter of 
the testimony of the witness, and to excise unrelated matter before re- 
quiring their delivery to the defendant. 

In Gordon v. United States* the Supreme Court firmly established the 
rule for criminal actions in the federal courts that a defendant is entitled 
to access to government documents containing statements of a witness 
contradicting his testimony, at least where the governmental privilege is 
not asserted. That decision was based on the Supreme Court’s super- 
visory function in relation to the administration of criminal justice in the 
federal courts.? It did not purport to rest either on Constitutional 
grounds or on the statutory discovery procedure embodied in Rule 16 
and Rule 17(c) of the Federal Rules of Criminal Procedure. In the 
legislation® recently instigated by the Jencks decision the right of the 
accused to examine prior statements by the witness relating to his testi- 
mony was preserved.® The Congress was particularly concerned with the 
Court’s phrase “Justice requires no less,” 1° and accepted the possibility 


3 226 F.2d 540 (5th Cir. 1955). 
4 Td. at 553. 


5 See statement of Attorney General Brownell, prepared for delivery before a sub- 
committee of the Senate Committee on the Judiciary, June 28, 1957. 


6 344 U.S. 414 (1953). 
7 Id. at 418, 419. Cf. McNabb v. United States, 318 U.S. 332 (1943). 
8 Pub. L. No. 85-269, 85th Cong., Ist Sess. § 3500 (Sept. 2, 1957). 


9“(b) After a witness called by the United States has testified on direct examina- 
tion, the court shall, on motion of the defendant, order the United States to produce 
any statement (as hereinafter defined) of the witness in the possession of the United 
States which relates to the subject matter as to which the witness has testified. If 
the entire contents of any such statement relate to the subject matter of the testimony 
of the witness, the court shall order it to be delivered directly to the defendant for his 
examination and use.” Note 8 supra. 


10 353 U.S. at 669. 
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that the Court intended to rest the accused’s right on the due process 
clause.1! One federal court has indicated a sixth amendment basis for the 
right of the accused.!” 

Prior to the Jencks case it was the practice for the trial judge to ex- 
amine documents in camera to determine their admissibility before al- 
lowing the accused to examine them.!* This procedure purportedly pro- 
tected the legitimate public interest in safeguarding executive files while 
permitting the accused to receive all information necessary to his de- 
tense.'* The Court in the Jencks case forcefully rejected this reasoning,’® 
and concluded that the defense is initially entitled to see the documents 
in order to determine what use may be made of them.'* The effect of the 
recent legislation on this point is ambiguous. The statute requires, on 
motion of the accused, production of statements which “relate” to the 
subject matter of the testimony of the witness. The legislative history 
indicates two distinct interpretations of the word “relate.” The position 
of Senator O’Mahoney, sponsor of the Senate bill, was that the word 
“relate” carried with it the implication that the trial judge shall rule on 
the admissibility of witness’ prior statement before inspection by the de- 
fendant.'* Senator Javits, on the other hand, submitted that there is a 
“real difference” between the meaning of the words “relate” and “rele- 
vant,” 28 and that the use of the word “relate” is not restricted to state- 
ments which are ultimately admissible in evidence. Therefore, the ques- 
tion as to whether the trial judge may rule on admissibility prior to in- 
spection by the defendant will depend on the judicial exegesis of the 
word “relate.” 1® 

Significant in the principal case is the Court’s denial of the Govern- 
ment’s claim of privilege and rejection of the contention that the trial 
court be at least permitted to weigh the accused’s need for the requested 


11 See S.Rep.No. 981, 85th Cong., Ist Sess. 3 (1957) ; 103 Conc.Rec. 15249 (daily 
ed. Aug. 30, 1957). It is doubtful that the Court intended this phrase to mean that 
“due process” requires no less. 

12 United States v. Schneiderman, 106 F.Supp. 731, 735, 736 (S.D. Cal. 1952). 

13 See United States v. Krulewitch, 145 F.2d 76, 78 (2d Cir. 1944); United States 
v. Mesarosh, 116 F.Supp. 345, 350 (W.D. Penn. 1953) ; rev’d on other grounds; 352 
U.S. 1 (1956); Jencks v. United States, 353 U.S. 657, 675-677 (1957) (concurring 
opinion) ; cf. Bowman Dairy Co. v. United States, 341 U.S. 214, 221 (1951). 


14 Jencks v. United States, supra note 12 at 676-677 (concurring opinion). 
15 Jd. at 669, note 14. 
16 Jd. at 669. 


17 See 103 Conc.Rec. 14404 (daily ed. Aug. 23, 1957) ; 103 Cone.Rec. 14551 (daily 
ed. Aug. 26, 1957). 


18 103 Cone.Rec. 14407-14408 (daily ed. Aug. 23, 1957). 


’ 19 The phrase “Justice requires no less” modifies, in the grammatical sense, not only 
the rule requiring production of prior statements and reports of government witnesses 
but also the rule setting the procedure for inspection of these documents by the ac- 
cused prior to a determination of admissibility by the trial judge. This raised the 
implication that “justice” requires both rules to apply with equal force and produced 
concern in Congress that both rules might have a constitutional basis. See 103 Conc. 
Rec. 15249 (daily ed. Aug. 30, 1957). See note 11 supra. 
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evidence against the Government’s interest in maintaining secrecy.” 
In United States v. Andolschek* the Court of Appeals for the Second 
Circuit said: “While we must accept it as lawful for a department of the 
Government to suppress documents, even when they will help determine 
controversies between third persons, we cannot agree that this should 
include their suppression in a criminal prosecution, founded upon those 
very dealings to which the documents relate, and whose criminality they 
will, or may, tend to exculpate.” 2 In United States v. Krulewitch,* 
the same court, without mentioning the Andolschek case, held that where 
the witness admitted on cross-examination that a prior statement given 
to the prosecution was completely false, the competence of the prior 
statement as evidence was shown and should have been made available 
to the defense. However, the Supreme Court had previously held in 
Goldman v. United States** that the trial judge had discretion to deny 
inspection of notes and memoranda made by FBI agents during the in- 
vestigation of the accused when the agents did not use them at the trial. 
The first real omen of the Supreme Court’s attitude toward governmental 
privilege which gained expression in the Jencks case appeared in United 
States v. Reynolds, where the Court noted the holdings of the Court 
of Appeals for the Second Circuit?’ that “. . . in the criminal field . . . 
the Government can invoke its evidentiary privilege only at the price of 
letting the defendant go free.” *® The Supreme Court has now expressly 
placed its imprimatur on the Andolschek rule, and has included “. . . rele- 
vant statements or reports . . . of government witnesses touching the 
subject matter of their testimony at the trial . . .” within its scope. The 
recent legislation has modified this rule only to the extent that, if the 
Government elects not to comply with an order to produce, rather than 
dismiss the action, the trial judge must either strike the testimony of the 


20 The language of the Court strongly indicates that the prohibition against weigh- 
ing the conflicting interests of the accused against those of the Government stands by 
itself as a distinct rule and is not merely an incident of the rule requiring inspection of 
documents by the accused prior to a determination of admissibility. Cf. concurring opin- 
ion of Mr. Justice Burton, 353 U.S. at 676-677. 

21 142 F.2d 503, 506 (2d Cir. 1944). 

22 Cf. United States v. Reynolds, 345 U.S. 1 (1953). 

23 145 F.2d 76 (2d Cir. 1944). 

24 316 U.S. 129, 132 (1942). 

25 The Court in the Jencks case, after noting its prior holding in the Goldman case, 
said, “We now hold that the petitioner was entitled to an order directing the Govern- 
ment to produce for inspection all reports of Matusow and Ford [the F.B.I. inform- 
ants] in its possession, written and when orally made, as recorded by the F.B.I., 
touching the events and activities as to which they testified at the trial.” 353 U.S. 
at 668. This use of the Goldman case raises the obvious implication that if an F.B.I. 
agent testifies in a criminal trial his notes and memoranda touching the events and 
activities as to which he testifies are subject to inspection by the accused for use in 
impeaching the F.B.I. agent. 

26 345 U.S. 1 (1953). ‘ 

27 United States v. Beekman, 155 F.2d 580 (2d Cir. 1946); United States v. 
Andolschek, 142 F.2d 503 (2d Cir. 1944). 

28 Supra note 25 at 12. 
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witness or declare a mistrial.2® The prohibition against the trial judge’s 
weighing the defendant’s need for evidence against the government’s in- 
terest in secrecy should retain its vitality, even though the courts ma 
subsequently hold that the trial judge should rule on admissibility of 
documents prior to inspection by the accused.*° 

The decision in the principal case has possible implications beyond the 
field of criminal prosecutions, particularly with respect to civil actions 
and federal administrative proceedings instituted by the Government. 
These implications are apparently unaffected by the statute which men- 
tions only criminal prosecutions. 

The court’s opinion does not clearly indicate its basis. Assuming that 
the rationale of the decision is based on due process, it is uncertain 
whether the right to the production of prior statements and reports 
necessarily exists in civil or administrative proceedings. In United States 
v. Radio Corporation of America, a civil antitrust action brought by the 
Government, the district court, in denying defendant’s motion for pro- 
duction, pointed out that the Jencks decision did not go beyond criminal 
prosecutions. The NLRB has recently taken the position that “. . . the 
holding of Jencks is confined to criminal causes . . . [and] is inapplicable 
to proceedings conducted in accordance with the Administrative Pro- 
cedure Act... .” 3? A sounder view—which accepts the rationale that 
the Government which prosecutes an accused also has the duty to see 
that justice is done—would acknowledge the existence of such a right 
whenever the Government, whether in a judicial or an administrative 
proceeding, alleges a violation of law.** A distinction based solely on the 
nature of the proceeding in which the Government charges a violation 
of law would appear to be without logical or rational foundation. Fur- 
thermore, there is some case law to the effect that the rationale of the 
criminal cases—that it is unconscionable to allow the Government to in- 
itiate prosecution and then invoke its governmental privilege to deprive 


29“(d) If the United States elects not to comply with an order of the court under 
paragraph (b) or (c) hereof to deliver to the defendant any such statement, or such 
portion thereof as the court may direct, the court shall strike from the record the 
testimony of the witness, and the trial shall proceed unless the court in its discretion 
shall determine that the interests of justice require that a mistrial be declared.” 
Note 8 supra. 

30 See note 20 supra. 

31 Civ. 21,743 E.D. Pa. July 17, 1957. 


32 The Great Atlantic and Pacific Tea Co., National Bakery Division, 118 NLRB 
— Sept. 3, 1957 (mimeo. op.). But cf. In re Cosuga, 16 Agriculture Dec. 665 
(1957). 

33 The dissenting opinion in the Great Atlantic and Pacific Tea Company case 
argued that “. . . once the Government undertakes to prosecute for a particular viola- 
tion of law, it has made its choice and its claim of privilege falls. It cannot be con- 
tended that an unfair labor practice proceeding is ‘purely civil’ in nature. It is not 
litigation of the rights of private parties but it is a prosecution initiated by the 
General Counsel of the Board wherein he charges that a Respondent has violated cer- 
tain provisions of the Act and accordingly seeks certain remedies. Though the Act 
is neither punitive nor compensatory but preventative and remedial in its nature, it 
establishes a public procedure looking only to public ends.” Jbid. 
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the accused of anything which might be material to his defense—applies 
as well to proceedings of a civil nature instituted by the Government. 

Where a statute or the Constitution requires a full and fair hearing a 
federal court has the power to review questions touching the regularity 
and validity of an administrative hearing.** Due process requires, as es- 
sential to a full and fair hearing, that an administrative agency receive 
and consider competent and material evidence offered by a party to the 
proceeding.*® An agency cannot properly fail to take into consideration 
facts and circumstances relevant to its inquiry which may be suasive in 
the exercise of its discretion.27 A leading case in this area of the law** 
lucidly points out that a controversy tried before a court or administrative 
agency is not ripe for decision until all competent and material evidence 
proffered by the parties has been received and considered, and that it is 
immaterial that the agency might have reached the same conclusion had 
it received the rejected evidence. Even prior to the decision in the prin- 
cipal case, a witness’ prior statements and reports were considered com- 
petent and material for purposes of production if it was shown that they 
contradicted the witness’ testimony.*® It would therefore appear arguable 
that in an administrative proceeding a refusal by the agency to order the 
government to produce such evidence directly relating to a critical issue 
would, in effect, constitute a failure to receive and consider competent 
and material evidence, thereby making the record incomplete and voiding 
any agency order emanating from the proceeding for lack of due 
process.*° 

It appears more likely that the Jencks case is based, not on due process 
grounds, but on the general supervisory power of the Supreme Court 
over the administration of justice in the federal courts. However, the 
possibility of reliance on the Constitution remains. A possible non-con- 
stitutional approach to questions of Jencks’ applicability to administrative 
proceedings might be found in Communist Party v. Control Board.*! 
There, the Court of Appeals for the District of Columbia affirmed an 


34 United States v. General Motors Corp., 2 F.R.D. 528 (D.C. Ill. 1942) (civil action 
to enjoin violation of anti-trust laws). United States er rel. Schlueter v. Watkins, 
67 F.Supp. 556 (D.C.N.Y. 1946) (deportation proceeding). 

35 Morgan v. United States, 298 U.S. 468, 477 (1936). 

36 St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 74 (1936) (concurring 
opinion). 

87 NLRB v. Thompson Products, Inc., 97 F.2d 13, 15 (6th Cir. 1938) ; Foote Bros. 
Gear & Machine Corp. v. NLRB, 114 F.2d 611, 621 (7th Cir. 1940). 

38 Donnelly Garment Co. v. National Labor Relations Bd., 123 F.2d 215, 224 (8th 
Cir. 1941). 

39 NLRB v. Burns, 207 F.2d 434 (8th Cir. 1953). 


40 But regardless of the foundation of the right, the crucial question arises as to 
whether the rule in the principal case, that a showing of conflict is not required for 
purposes of production, has mandatory applicability to administrative proceedings. 
As the Court pointed out: “. . . requiring the accused first to show conflict between 
the reports and the testimony is actually to deny the accused evidence relevant and 
material to his defense.” 353 U.S. at 667. 


41 351 U.S. 115 (1956). 











112 THE GEORGE WASHINGTON LAW REVIEW 


order of the Subversive Activities Control Board‘? that the petitioner 
register with the Attorney General as a “Communist-action” organiza- 
tion, as required by the Subversive Activities Control Act of 1950.‘ 
The court also denied petitioner’s motion for leave to adduce additional 
evidence,** which allegedly would have “. . . established that the testi- 
mony of three of the witnesses for the Attorney General, on which [the 
Board] relied extensively and heavily in making findings which are of 
key importance to the order now under review, was false... .”* 
The Government did not deny these allegations. The Supreme Court, 
on the basis of its supervisory function in relation to the federal courts 
and agencies, reversed the judgment of the Court of Appeals and re- 
manded the case to the Board “. . . to make certain that the Board bases 
its findings on untainted evidence.” “ It asserted that “the fair adminis- 
tration of justice” requires a federal court not to review the record of an 
administrative agency containing such challenged testimony, and that 
“. . . it does not remove the taint for a reviewing court to find that there 
is ample innocent testimony to support the Board’s findings.” ** It could 
be argued, on the basis of this decision, that the federal courts are also 
prohibited from passing on a record when the agency has refused to con- 
sider the government witnesses’ prior statements and reports in determin- 
ing the credibility of these witnesses. 

A further approach is suggested by the requirement for adequate op- 
portunity for cross-examination in administrative proceedings,** particu- 
larly the Administrative Procedure Act provision that “every party shall 
have the right . . . to conduct such cross-examination as may be required 
for a full and true disclosure of the facts.” #® Although production of a 
government witness’ prior statements and reports need not be required in 
every instance, the governmental privilege of non-disclosure should fail 
where the opportunity to effectively cross-examine a crucial government 
witness on vital issues is deriied as a result of the inability of the defense 
to gain access to government witness’ prior statements and reports. Fur- 
thermore, adequate opportunity to cross-examine is especially imperative 
in administrative proceedings because of the more liberal practice in ad- 
mitting testimony.°° 

An intermediate approach to the applicability of the Jencks decision 


42 223 F.2d 531 (D.C. Cir. 1954). 
43 Title I of the Internal Security Act of 1950, 64 Stat. 987 (1950). 


44 Section 14(a) of the Act provides that the court, on motion of either party, may 
order additional evidence to be taken before the Board and to be adduced upon the 
proceeding in such manner and upon such terms and conditions as to the court may 
seem proper. 


45 351 U.S. at 120. 

46 Jd. at 125. 

47 Id. at 124. 

48 See Reilly v. Pinkus, 338 U.S. 269 (1949). 

49 60 Stat. 241 (1946), 5 U.S.C. § 1006(c) (1950). 

50 Southern Stevedoring Co. v. Voris, 190 F.2d 275 (1951). 
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to civil actions and administrative agency proceedings is also possible. 
It may be persuasively argued that the decision applies not only in crim- 
inal cases but also in civil actions and administrative proceedings where 
the Government, as the moving party, is seeking an order with an ex- 
traordinarily harsh impact, as in postal fraud order proceedings,®! de- 
portation proceedings, False Ciaims Act civil penaity suits, forfeiture suits 
and possibly even civil antitrust actions. On the other hand, where the 
remedy sought by the Government is merely a cease anid desist order, or 
a stop order, there may be less reason for requiring production of state- 
ments taken by government investigators. 

he many problems posed by the Supreme Court’s decision have not 
been completely resolved by either legislation or judicial interpretation. 
‘Lhe impact of its principles and the scope of their applicability have yet 
to be settled. It would seem, however, that inasmuch as basic fairness 
underlies the holding throughout, the decision should be given pervasive 
interpretation and application. 


Jobn B. Evans 


FEDERAL ANTITRUST LAW—VERTICAL STOCK ACQUISITIONS AND SECTION 7 
OF THE CLAYTON ACT—THE DU PoNT-GENERAL Motors Case. United 
States v. E. 1. du Pont de Nemours and Co., 353 U.S. 586 (1957). 


From 1917 to 1919, du Pont acquired a 23 percent stock interest in 
General Motors. In 1949 the government brought a civil antitrust action’ 
charging that du Pont’s acquisition and subsequent use of this stock in- 
terest violated section 7 of the original Clayton Act? and sections 1 and 2 
of the Sherman Act.* The complaint alleged that du Pont had been 
given a preferred position as a supplier of General Motors and therefore 
a commanding position in the market for automotive finishes and fabrics. 
In 1947 General Motors purchased 68 percent of its finishes and 38.5 per- 
cent of its fabrics from du Pont, which accounted for most of du Pont’s 
production for this market. 

On direct appeal from a district court order dismissing the action, held, 
reversed and remanded. A supplier’s “vertical” acquisition of a non- 
competitive customer’s capital stock constitutes a violation of section 7 of 
the Clayton Act if there exists, at the time of the suit, a reasonable likeli- 
hood of a monopoly in any line of commerce as a result of the acquisi- 
tion. 





51In Reilly v. Pinkus, note 48 supra, the severity of the consequences of a Post- 
office mail fraud order was one of the factors on which the Court based its holding 
that the respondent had been unduely restricted in his cross-examination of the 
Government’s expert witness. Cf. Dolcin Corp. v. FTC, 219 F.2d 742, 747-748 (1954). 

1126 F.Supp. 235 (N.D. Ill. 1954). 

2 38 Srar. 731 (1914), 15 U.S.C. § 18 (1946). 

3 26 Srat. 209 (1890), as amended, 50 Srat. 693 (1937), 15 U.S.C. §§ 1, 2 (1952). 
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The principal case was the first suit to reach the Supreme Court in- 
volving an action brought under section 7 of the Clayton Act against 
a corporation making “vertical” stock acquisitions, i.e., a corporation ac- 
quiring the stock of another corporation doing business on a different 
level of production or distribution. It had been believed by many,* in- 
cluding the Federal Trade Commission,® whose duty it is to enforce the 
Clayton Act,® that this section was not applicable to vertical stock ac- 
quisitions.*? Although appellees argued that the inaction of the Federal 
Trade Commission in this area was persuasive evidence of the proper 
scope of this section,® it was held that failure of the Commission to act 
was not a binding administrative interpretation.® 


Section 7 of the Clayton Act of 1914 prohibits stock acquisitions when 
the effect may be to restrain commerce or tend to create a monopoly.” 
The government alleged that a tendency towards monopoly existed as a 
result of du Pont’s acquisition of General Motors stock." To constitute 
an unlawful tendency under the act, there must be a reasonable probability 
and not just a bare possibility that a monopoly may be created.’* A mo- 
nopoly involves the power to exclude competition.%* A reasonable 
probability that a monopoly may be produced exists if competition has 
been foreclosed in a sufficiently large share of a line of commerce affected 
by the acquisition.‘* This line of commerce is referred to as the relevant 


4E.g., HANDLER, T.N.E.C. MonocrapH No. 38, at 86 (1941); S.Rep.No. 1775, 81st 
Cong., 2d Sess. (1950). See also United States v. Columbia Steel Co., 334 U.S. 495, 
507, n. 7 (1948). 

5 FTC, Report oN CorPoRATE MERGERS AND Acquisitions, 168 (1955). 

6 38 Srart. 734 (1914), 15 U.S.C. § 21 (1952). 


7 But see Aluminum Co. of America v. FTC, 284 Fed. 401, 407 (3d Cir. 1922), cert. 
dened, 261 U.S. 616 (1923). A 1950 amendment, 64 Stat. 1125, 1126, 15 U.S.C. 
§ 18 (1952), by its terms inapplicable to stock acquisitions made before 1950, covers 
all types of stock or asset acquisitions having the prohibited effects. See H.R.Rep.No. 
1191, 81st Cong., Ist Sess. 11 (1949). 

8 United States v. Republic Steel Corp., 11 F.Supp. 117, 123 (N.D. Ohio 1935) ; 
cf. FTC v. Bunte Bros. Inc., 312 U.S. 349, 351 (1941). 

9 Accord, Baltimore and Ohio Ry. v. Jackson, 353 U.S. 325, 331 (1957); United 
States v. California, 332 U.S. 19, 40 (1947). 

10 Section 7 provides in part: “that no corporation engaged in commerce shall ac- 
quire, directly or indirectly, the whole or any part of the stock or other share capital 
of another corporation engaged also in commerce, where the effect of such acquisition 
may be to substantially lessen competition between the corporation whose stock is so 
acquired and the corporation making the acquisition, or to restrain such commerce in 
any section or community, or tend to create a monopoly of any line of commerce.” 

11 353 U.S. at 591. 


12 Hamilton Watch Co. v. Benrus Watch Co., 114 F.Supp. 307, 315 (1953); 
Standard Fashion Co. v. Magrane-Houston Co., 258 U.S. 346, 356-357 (1922); In- 
ternational Shoe Co. v. FTC, 280 U.S. 291, 298 (1930). See also REPorT oF THE 
ATToRNEY GENERAL’s NATIONAL COMMITTEE TO STUDY THE ANTITRUST Laws, 118 


(1955). 
13 American Tobacco Co. v. United States, 328 U.S. 781, 811 (1946). 


14 Standard Oil of California v. United States, 337 U.S. 293, 314 (1949), held that 
foreclosure in a quantitatively substantial share of the line of commerce was sufficient, 
but there the complaint alleged a probable effect of lessening competition as well as 
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market.’ It is the area or areas of existing effective competition in which 
monopoly power might be exercised,"* and its determination is a pre- 
requisite to a finding of a violation of the Clayton Act.!" 

Although du Pont supplies many products to General Motors,!* the 
relevant market found to be affected by du Pont’s stock acquisitions was 
automotive finishes and fabrics. This limited market, rather than the 
broad market of paints and fabrics in general, was selected on the basis 
of the distinctive characteristics of automotive finishes and fabrics. The 
dissenting opinion criticizes the tenuous grounds upon which the relevant 
market was selected. It points out that the distinctive characteristics re- 
lied upon are not evident from the record and that the paints and fabrics 
used in automobiles are used in and constitute a part of a much larger 
market, of which du Pont’s sales to General Motors constitute a quantita- 
tively insignificant share. Tested against this larger market, a tendency 
toward a monopoly would not exist.‘° However, the Court apparently 
adopted the view that the definition of relevant market for purposes of 
section 7 of the Clayton Act is more limited than the definition for 
monopolization in cases under the Sherman Act.” 

The “quantitative substantiality” test was probably employed by the 
Court in holding that a tendency toward a monopoly existed. A full 
inquiry into the economic effects of the acquisition in the relevant mar- 
ket was not made.*!_ General Motors’ purchases in the relevant market 
constituted, at the time of the suit, almost half the automobile industry’s 
total requirements. Du Pont, in 1947, accounted for 68 and 38.5 percent 
of General Motors’ purchases of automotive fabrics and finishes. This 
34 and 19 percent share of the total relevant market was held to be 
quantitatively substantial. The case is apparently of real significance as 
the first indication by the Supreme Court that a tendency toward a mo- 


tendency to create a monopoly. See Report oF THE ATTORNEY GENERAL’s NATIONAL 
CoMMITTEE TO StupY THE ANTITRUST Laws, 141-149 (1955). Note that Mr. Justice 
Frankfurter, who wrote this decision, dissents in the instant decision. The line of 
commerce must be substantial. Standard Fashion Co. v. Magrane-Houston Co., 258 
oo a 357 (1922); International Salt Co. v. United States, 332 U.S. 392, 396 
(1947). 

15 In the Matter of Pillsbury Mills, Inc., F.T.C. Dkt. 6000, Mimeo. Opinion, p. 12 
(1953). 

16 Transamerica Corp. v. Board of Governors, 206 F.2d 163, 169 (3d Cir.), cert. 
denied, 346 U.S. 901 (1953). 

17 [bid., Standard Oil of California v. United States, 337 U.S. 293, 299, n.5 (1949). 

18 353 U.S. at 641, n.26. 

19 See V. Vivandou, Inc. v. FTC, 54 F.2d 273 (2d Cir. 1931). 

20 See United States v. E. I. du Pont de Nemours and Co., 351 U.S. 377 (1956) ; 
Note, 25 Geo.WasuH.L.REv. 568 (1957). 

21 Cf. In the matter of Pillsbury Mills, Inc., F.T.C. Dkt. 6000, Mimeo. Opinion 
(1953). In Standard Oil of California v. United States, 337 US. 293, 310, n.13 
(1949), the Court considered an economic inquiry to be proper in proceedings before 
the Federal Trade Commission. The Report OF THE ATTORNEY GENERAL’S NATIONAL 
CoMMITTEE TO STUDY THE ANTITRUST Laws, (1955) states at 123, that such an in- 


quiry should also be made in actions before the courts. See also, United States v. 
Columbia Steel Co., 334 U.S. 495, 527-528 (1948). 
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nopoly may be created by acquisitions that permit the acquiring concern 
to foreclose competitors from only about 34 percent, or even as little as 
19 percent, of the total market. 

The Court held that du Pont’s competition had been effectively fore- 
closed from the General Motors’ part of the market, although the record 
below contained little evidence of the existence of such foreclosure. 
The Court relied primarily on evidence of earlier du Pont managerial 
pressure and on an inference created by the fact that the bulk of du 
Pont’s production in that market had always supplied the largest part of 
the requirements of the one customer in the automobile industry con- 
nected to du Pont by a stock interest. 

The decision noted that both du Pont and General Motors had given 
consideration to price, quality and service and that no one concerned had 
any intention of overreaching du Pont’s competitors. The record tends 
to show that du Pont became a major producer and General Motors the 
major consumer due in substantial part to unrelated extrinsic developments 
rather than to a deliberate attempt to monopolize. However, these fac- 
tors were disregarded on the ground that it was not requisite to the 
proof of a violation of section 7 to show that restraint or monopoly had 
been intended.” 

Appellees argued that the purpose of section 7 of the Clayton Act 
was to cover probable effects predictable at or near the time of a stock 
acquisition and not probable effects becoming apparent thirty years later 
as a result of the subsequent holding or use made of stock. The Court 
tacitly admitted that the stock acquisition by du Pont may have been 
lawful at the time it was made, because of du Pont’s relatively insig- 
nificant sales to the then comparatively small General Motors and to the 
rest of the automotive industry. However, the Court held that this fact 
did not make the act inapplicable. The “effect” clause was interpreted 
to permit the bringing of an action at any time after a stock acquisition, 
so long as the prohibited effect existed at the time of the suit. But as 
the dissent points out, this interpretation of the statute leaves no standard 
of legality by which a corporation contemplating vertical integration can 
test the consequences of an acquisition. Presumably, the acquisition will 
be susceptible to the inference of illegality if at any time thereafter the 
acquiring corporation executes major transactions with the acquired cor- 
poration. 

The Court’s interpretation of the “effect” clause also significantly in- 
creases the strength of the amended Clayton Act. Because the same 
clause is found in section 7 as amended in 1950, the decision will apply 
with equal force to mergers accomplished by either stock or asset ac- 
quisitions made after 1950. Hereafter, counsel advising as to the legality 
of a proposed merger must take into consideration the fact that the 
Supreme Court allows the government to use hindsight as well as fore- 





22 See H.R.Report 1191, 81st Cong., Ist Sess. 8 (1949); accord, United States v. 
Paramount Pictures, 334 U.S. 131, 173 (1948). 
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sight to judge legality. A reasonable interpretation of the decision would 
permit suit under section 7 of the Clayton Act whenever a tendency 
toward monopoly can be shown to have resulted from a stock or asset ac- 
quisition, irrespective of the time interval between the acquisition and 
the suit or important intervening contributory factors. However, it is 
unlikely that the “continuing applicability doctrine” espoused by the 
majority will be adhered to strictly. The Court’s acute awareness of the 
element of “bigness” in the principal case?* probably contributed to the 
result reached. It is therefore more likely that this part of the decision 
will be limited in future cases. If not so limited, the “backward sweep” 
of the decision may make it desirable for corporations who have already 
consummated stock or asset acquisitions to reassess their current and 
future market positions. 

The instant case may well have awakened the “sleeping giant” of 
section 7. The Government has been given a formidable weapon with 
which to attack the current merger trend. Not only is it given new en- 
couragement in vertical acquisition cases, but also the Government’s 
burden of proof in both vertical and horizontal integration cases may 
have been made materially lighter by adoption of a narrower market test 
and some kind of “quantitative substantiality” test for section 7 cases. 
Accordingly, corporations contemplating mergers or stock acquisitions 
would be well advised to review their plans carefully in the light of this 
decision. 


John L. White 


PATENTS — VENUE IN INFRINGEMENT Suits — INTERPRETATION OF 28 U.S.C. 
§ 1391 (c) and § 1400 (b). — Fourco Glass Co. v. Transmirra Corp., 
353 U.S. 222 (1957), reversing 233 F. 2d 885 (2d Cir. 1956), which 
reversed 133 F. Supp. 531 (S.D. N.Y. 1955). 


Respondent sued petitioner in the District Court of the Southern Dis- 
trict of New York for patent infringement. Petitioner moved to dismiss 
the action for lack of venue on the ground that, even though it had a 
regular and established place of business in that judicial district, there had 
been no showing of acts of infringement committed there as required by 
the special venue statute, 62 Stat 936, 28 U.S.C. § 1400(b) (1948), which 
states that in patent infringement suits, a defendant may be sued where 
he “resides” or where he “. . . has committed acts of infringement and 
has a regular and established place of business.” (emphasis added.) The 
trial court granted the motion and dismissed the action on the ground 
that jurisdiction over the suit was governed solely by 28 U.S.C. § 1400(b). 
The Court of Appeals reversed, holding that, since 28 U.S.C. § 1391(c) 
(1948), defines the “residence” of a corporation “for venue purposes” 


23 “General Motors is the colossus of the giant automobile industry.” 353 U.S. at 595. 
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as any judicial district in which the corporation “. . . is incorporated or 
licensed to do business or is doing business,” a corporation may be sued 
in any district in which it is merely doing business, because “resides” in 
§ 1400(b) is defined by § 1391(c). Held, reversed and remanded; In 
patent infringement suits, 28 U.S.C. § 1400(b) controls to the exclusion 
of 28 U.S.C. § 1391(c), and thereby requires that the action be brought 
in the judicial district in which the acts of infringement were committed, 
or where the defendant is incorporated. 

From 1789 to 1887, a civil suit could be instituted in a federal court in 
the district of which the defendant was an inhabitant or in which he 
was found and served.’ Patent infringement suits were also included 
under this broad venue provision. Under this general venue statute, an 
alleged patent infringer could be brought into a foreign court, thereby 
causing inconvenience to both the defendant and to the court.’ Infringe- 
ment suits instituted in a district far removed from the place where the 
infringing acts were committed made it inconvenient for both the trial 
judge and counsel to inspect the allegedly infringing device and to obtain 
the testimony of the most competent witnesses.* 

Because of the great abuse allowed by this almost unlimited jurisdiction 
of the federal courts in permitting yo Hest to be sued wherever they 
could be found, Congress passed the Act of 1887° which allowed civil 
suits to be brought only in the district of which the defendant was an 
inhabitant (except in diversity jurisdiction cases).* Until 1893, the lower 
federal courts uniformly held that the Act of 1887 applied to patent 
infringement cases,’ since the purpose of the Act was to restrict federal 
jurisdiction, and in no other class of cases under the prior broad venue 
statutes had there been more complaints of injustice and oppression than 
in infringement cases.® 

However, in 1893, the United States Supreme Court, in a patent in- 
fringement suit against a German corporation, stated that the Act of 1887 
did not apply to aliens or foreign corporations, “. . . especially in a suit 
for the infringement of a patent right.”® There followed conflicting 
decisions in the lower courts as to the meaning of the Supreme Court’s 
holding in the Hoborst case. Most of the courts, however, inferred that 
it was only to corporations of foreign countries that the Act of 1887 did 
not apply.’° In 1895, the Supreme Court explained that its holding in the 


1 Act of Sept. 24, 1789, c. 20, §11, 1 Srat. 79, as amended, Act of Mar. 3, 1875, 
c. 137, § 1, 18 Start. 470. 

2 Chaffee v. Hayward, 61 U.S. (20 How.) 208, 216 (1857); Allen v. Blunt, 1 Fed. 
Cas. 444, No. 215 (C.C.S.D.N.Y. 1849). 

3 See General Electric Co. v. Marvel Rare Metals Co., 287 U.S. 430 (1932). 

4 See Ruth v. Eagle-Picher Co., 225 F.2d 572, 577 (10th Cir. 1955). 

5 Act of Mar. 3, 1887, c. 373, § 1, 24 Srat. 552. 

6 Bowers v. Atlantic G. & P. Co., 104 Fed. 887 (C.C.S.D.N.Y. 1900). 

7 Stonite Products Co. v. Melvin Lloyd Co., 315 U.S. 561 (1942), note 3 at 564. 

8 Bowers v. Atlantic, G. & P. Co., supra, at 889. 

9 In re Hohorst, 150 U.S. 653, 662 (1893). 

10 See Union Switch and Signal Co. v. Hall Signal Co., 65 Fed. 625 (C.C.S.D.N.Y. 
1895) ; Donnelly v. Cordage Co., 66 Fed. 613 (C.C.D.Mass. 1895) ; contra, Smith v. 
Sargent Manufacturing Co., 67 Fed. 801 (C.C.S.D.N.Y. 1895). 
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Hohorst case was based on the ground that the circuit courts had been 
granted exclusive jurisdiction over patent infringement suits and, there- 
fore, were not affected by a statute relating to the general jurisdiction of 
federal courts."t Thereafter, the majority of the federal courts held that 
the Act of 1887 did not apply to patent infringement cases, thereby rein- 
stating the broad venue of the Act of 1789.12 


In answer to the In re Hoborst and In re Keasbey. & Mattison Co. 
decisions, Congress passed the Act of 1897, which was the first special 
venue statute for patent infringement suits. It provided that a patent 
infringement suit could be brought only “. . . in the district of which the 
defendant is an inhabitant, or in any district in which the defendant, 
whether a person, partnership, or corporation, shall have committed acts 
of infringement and have a regular and established place of business.” 
Even after the passage of the Act of 1897, several litigants still contended 
that it merely broadened and supplemented the prior general venue 
statute. Many of the lower courts construed it as a restrictive special 
venue statute applying to patent cases to the exclusion of the general 
venue statute’* with which construction the Supreme Court agreed in 
1942.35 


After the Supreme Court ruling, the lower courts uniformly held that 
the special venue provision was restrictive and exclusively controlled 
venue in patent infringement suits.’® In 1948, the Act of 1897, which had 
been previously codified as section 48 of the Judicial Code,!” was revised 
and recodified with regard to venue as 28 U.S.C. § 1400(b) (1948). How- 
ever, confusion arose over a new subsection, 28 U.S.C. § 1391(c) (1948), 
under the title, “Venue Generally,” which provides that a corporation 
may be sued in any district in which it is incorporated, licensed to do 
business, or is doing business, and that this district “. . . shall be regarded 
as the residence of such corporation for venue purposes.” In addition, 
the wording in section 1400(b), was changed in part to read that in a 
patent infringement suit, a defendant may be sued in the district where 
he “resides,” in place of the corresponding clause of the Act of 1897 
referring to the district of which the defendant is an “inhabitant.” The 
Courts of Appeal for the Third, Seventh, and Tenth Circuits decided that 
section 1400(b) exclusively controlled venue in patent infringement 


11 Jy re Keasbey and Mattison Co., 160 U.S. 221, 230 (1895). 

12 See Stonite Products Co. v. Melvin Lloyd Co., supra, note 4 at 565 for cases in 
accord and contra. 

13 Act of Mar. 3, 1897, c. 395, 29 Strat. 695. 


14 Bowers v. Atlantic, G. & P. Co., supra; General Electric Co. v. Marvel Co., 287 
U.S. 430 (1930) ; Cheatham Electric Switching Co. v. Transit Development Co., 191 
Fed. 727 (C.C.E.D.N.Y. 1911); Motoshaver, Inc. v. Schick Dry Shaver, 100 F.2d 
236 (9th Cir. 1938) ; contra, Zell v. Erie Bronze Co., 273 Fed. 833 (D. Pa. 1921). 

15 Stonite Products Co. v. Melvin Lloyd Co., supra. 


16 See, Bulldog Electric Products Co. v. Cole Electric Products Co., 134 F.2d 545 
(2d Cir. 1943) ; Blaw-Knox Co. v. Lederle, 151 F.2d 973 (6th Cir. 1945). 


17 Act of Mar. 3, 1911, c. 231 36 Strat. 1100, 28 U.S.C. § 109 (1940). 
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suits,1® while the Second and Fifth Circuits held that section 1391(c) 
should be read into section 1400(b) to allow a corporation to be sued for 
patent infringement in any judicial district in which it is merely doing 
business.?® 

The provision of section 1391(c) only codified the Supreme Court’s 
decision in Neirbo Co. v. Bethlehem Shipbuilding Corp.,® that a cor- 
poration may also be sued where it is licensed to do business and, in 
addition, it extended the venue to include a judicial district in which a 
corporation is doing business*! since a corporation is an inhabitant only 
of the state in which it is incorporated.” 


The majority of the writers have favored the respondent’s view that 
the Congressional intent in revising the Judicial Code in 1948 was to 
broaden venue for corporations in all cases, including patent infringement 
suits. They feel that the statutory language clearly indicates that section 
1391(c) should be read into section 1400(b) to allow a corporation to be 
sued for patent infringement in any district in which it is jaa business, 
and that reference to the comments of the persons who made the revision 
is neither necessary nor conclusive of a Congressional intent to restrict 
venue for corporations in patent cases.** 


In the instant case, the Supreme Court observed that ie Stonite decision 
still controlled unless a substantive change in the law had been made in the 
1948 recodification and revision of the Judicial Code. Any substantive 
changes made during the recodification were clearly indicated in the 
revisers’ notes and mere changes in phraseology in the 1948 Code were 
not intended to change the meaning of the law.** The revisers’ notes show 
that the phrase including “resides” was substituted for the phrase con- 
taining “inhabitant,” because the two words mean the same with respect 
to venue, i.e. domicile, or state of incorporation. In addition, “whether 
a person, partnership, or corporation” was omitted as surplusage.”*> The 
Court then concluded that the revisers’ notes expressed no substantive 
changes from the 1940 Code?* which was the codification of the Act of 
1897. Therefore, in patent infringement suits the Stonite rule still applied, 


18 Ackerman v. Hook, 183 F.2d 11 (3rd Cir. 1950) ; C-O-Two Fire Equipment Co. 
v. Barnes, 194 F.2d 410 (7th Cir. 1952); Ruth v. Eagle-Picher Co., supra note 4. 

19 See Dalton v. Shakespeare Co., 196 F.2d 469 (5th Cir. 1952) ; Fourco Glass Co. 
v. Transmirra Corp., 233 F.2d 885 (2d Cir. 1956), rev’d, 335 U.S. 222 (1957). 

20 308 U.S. 165 (1939). 

21 Ruth v. Eagle-Picher, supra at 577. 

22 Shaw v. Quincy Mining Co., 145 U.S. 444 (1892). 

23 See 3 Moore’s FEDERAL Practice 2139, 2140 (2d ed. 1948) ; Moore, CoMMENTARY 
ON THE U.S. Jupic1aL Cope 185 (1949); notes, A New Look at Venue in Patent 
Infringement Suits, 21 Geo.Wasu.L.REv. 610, 621-624 (1953) ; 56 Cotum.L.Rev. 394, 
413-416 (1956); 47 Nw.U.L.Rev. 699-705 (1952); contra, Seidel, Venue in Patent 
Litigation, 22 Gro.W AsH.L.REv. 682, 696-697 (1954). 

24See Barron, The Judicial Code 1948 Revision, 8 F.R.D. 439, 441, 445 (1949); 
see also S.Rep.No. 1559, 80th Cong., 2d Sess. 2 (1948) ; H.R.Rep.No. 308, 80th Cong., 
Ist Sess. 7 (1947). 

25 U.S. Cope, Conc. Serv., Special Pamphlet, 80th Cong., 2d Sess. 1851 (1948). 

26 Supra note 17. 
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and the special venue provision, section 1400(b), governed to the exclu- 
sion of the general venue provision, section 1391(c). 


In declaratory judgment suits brought to have a patent declared invalid, 
the question has arisen as to whether the special venue provision relating 
to infringement actions has any applicability, or whether the general 
venue provision controls. Prior to the 1948 recodification of the Judicial 
Code, the courts had no difficulty in establishing that venue in declaratory 
judgment suits was governed solely by the general venue statute, thereby 
allowing a defendant patent owner to be sued only in the district where 
he resided. It had been so decided in the Courts of Appeal for the 
Second,?? Third,?® Sixth,2® and Seventh®® Circuits, and in a district 
court." The courts reasoned that the language of the special patent 
infringement venue provision did not apply to declaratory judgment 
suits, since in infringement suits, the “defendant” to which the special 
provision refers is the alleged infringer, while the plaintiff is the patent 
owner. In an action for a judgment to declare a patent invalid, the 
defendant is the patent owner while the plaintiff is the party seeking to 
have the patent voided.*? The decisions of the federal district courts since 
the enactment of the 1948 Judicial Code have also uniformly held that 
the broad venue provisions of section 1391(c) are applicable in declara- 
tory judgment suits.** 


In view of the legislative and judicial history of 28 U.S.C. § 1400(b) 
(1948), it is submitted that the Supreme Court’s construction was correct. 
To have held otherwise would have reinstated the broad venue and 
abuses thereof which the Act of 1897 had previously prevented in patent 
infringement suits. Because of the technical nature of infringement suits, 
it seems that the most practical place to bring the suit is in the judicial 
district where the defendant has committed the infringing acts, and has a 
regular and established place of business. The special venue provision 
restricts venue in this manner with the exception that a suit may always 
be brought at the defendant’s domicile. Consequently, patent owners will 
be greatly restricted in selecting the best forum in which to test the 
validity of their patents in infringement suits. Furthermore, the limita- 
tion to judicial districts where the liability has been created, i.e. the acts 
of infringement committed, will greatly diminish the possibility of suits 
in other districts after infringement of a given patent by a given de- 


27 E. I. du Pont de Nemours y. Byrnes, 101 F.2d 14 (2d Cir. 1939). 

28 Crosley Corp. v. Westinghouse Electric and Manufacturing Co., 130 F.2d 474 
(3d Cir. 1942). 
oa Chemical Paint Co. v. Dow Chemical Co., 161 F.2d 956, 958-958 (6th 

ir. ). 

30 Webster Co. v. Society for Visual Education, Inc., 83 F.2d 47 (7th Cir. 1936). 

31 American Blower Corp. v. B. F. Sturtevant Co., 61 F.Supp. 756 (S.D.N.Y. 1945). 

32 See cases cited at notes 27-30, supra. 

33 Lisle Mills, Inc. v. Arkay Infants Wear, Inc., 84 F.Supp. 697 (E.D.N.Y. 1949) ; 
Ronson Art Metal Works, Inc. v. Brown and Bigelow, Inc., 104 F.Supp. 716, 717 
(S.D.N.Y. 1952); Remington Rand, Inc. v. Knapp-Monarch Co., 139 F.Supp. 613, 
614-615 (E.D. Pa. 1956). 
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fendant has been once adjudicated. It appears, however, that declaratory 
judgment suits may still be brought wherever the corporate defendant 
patent owner is merely licensed to do business or has a regular and 
established place of business. The instant decision assures that abusive use 
of broad venue provisions will not once again become prevalent in 
patent infringement suits involving corporate defendants. 


John H. Mion 
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Proxy CONTESTS FOR CoRPORATE ContROL, by Edward Ross Aranow and 
Herbert A. Einhorn. (Introduction by J. Sinclair Armstrong, former 
Chairman, United States Securities and Exchange Commission.) New 
York: Columbia University Press, 1957. 577 pages, $15.00. 


As the authors point out in the preface, this volume is intended as a 
“comprehensive treatise” on the subject of a contests, to give “... 
practical assistance to those who . . . find themselves in need of this kind 
of book.” 

There has been a tremendous recent increase in the attention given 
contests for corporate control, as well as the increase in the number and 
importance of the contests themselves. J. Sinclair Armstrong, former 
Chairman of the Securities and Exchange Commission, and author of the 
introduction, states that the number of such contests has risen to approxi- 
mately twenty a year, an increase accompanied by a corresponding de- 
velopment of “new techniques” which have taken on “. . . aspects of 
enormous promotion campaigns . . . run at high pressure.” 

The role of the Securities and Exchange Commission, which has broad 
jurisdiction over proxy matters involving companies listed on national 
securities exchanges, has generally remained the same.’ The Commission’s 
regulations aim only at insuring that the participants tell the truth and 
make adequate disclosure of material facts? and are not intended to aid 
any particular interest. These regulations are enforced primarily — 
the requirement that all proxy materials involving listed companies be 
submitted to the Commission for examination by the Commission’s 
Division of Corporation Finance prior to release.* 

The book’s general scope is perhaps best shown by a brief outline of 
the areas covered. Part I deals with “matters preliminary to a contest and 
meeting” — primarily from the standpoint of practical strategy — and 
focuses upon pre-contest problems faced by an attorney about to become 
embroiled in corporate combat. Part II covers the solicitation itself, and 


1 The Commission’s jurisdiction arises under § 14 of the Securities Exchange Act of 
1934, 48 Srar. 895, 15 U.S.C. §78(n) (a). The Commissicn’s Regulation X-14 (17 
C.F.R. § 240.14a-1 (Supp. 1956) ) sets out the specific rules to be followed. See gen- 
erally Loss, Securities ReGutations 521-560 (1951). 

2 See particularly Rule X-14A-9: 

“No solicitation subject to this regulation shall be made by means of any proxy 
statement, form of proxy, notice of meeting, or other communication, written or 
oral, containing any statement which, at the time and in the light of the cir- 
cumstances under which it is made, is false or misleading with respect to any 
material fact, or which omits to state any material fact necessary in order to 
make the statements therein not false or misleading or necessary to correct any 
statement in any earlier communication with respect to the solicitation of a 
proxy for the same meeting or subject matter which has become false or mis- 
leading .. .” 


3 Rule X-14A-6. 
{ 123 ] 
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contains, inter alia, a discussion of the Commission’s regulations under 
Section 14 of the Securities and Exchange Act of 1934. Part III, Conduct 
of the Meeting and the Election, includes a brief analysis of the mechanics 
and mathematics of cumulative voting, and of problems likely to arise in 
connection with the meeting itself. Part IV examines judicial remedies 
and proceedings, and Part V discusses proxy contest expenses. The ap- 
pendix contains the relevant statute and rules. 

The result is essentially a practical handbook for those engaged in 
proxy fights. For example, after setting forth the legal devices available 
to management to block efforts of an insurgent group to obtain a list of 
shareholders (usually a sine qua non for victory), the authors discuss the 
circumstances and conditions under which management should not use 
its power to delay. Other features which will aid practicing attorneys, 
particularly those lacking extensive experience in the field of proxy con- 
tests, are the form letters for both sides which appear at appropriate 
places, and the frequent references to state corporation law, notably 
New York, Delaware and New Jersey. 

As is frequently the case, developments subsequent to the date of 
publication may have altered the validity of the authors’ conclusions. 
For example, with respect to the highly important question of what 
private rights, if any, are created by Section 14 and Regulation X-14, the 
authors express the view that where the meeting has not been held, a 
private shareholder in general has a right to injunctive relief where there 
has been a material violation. While this position still appears correct,‘ 
there is language in the recent opinion of the Court of Appeals for the 
Second Circuit in Howard v. Furst® involving an attempt by a share- 
holder to set aside a transaction taken at a meeting already held, which 
may be read as suggesting that the question has not yet been decided one 
way or the other.® However, aside from possible inconsistencies with 
some very recent cases, the book is both accurate and comprehensive, and 
should prove of practical assistance to lawyers involved in proxy contests. 


Thomas G. Meeker* 


4 See Phillips v. United Corp., 3 S.E.C. Jud. Dec. 1483 (S.D.N.Y. 1947); Tate v. 
Sonotone Corp., 3 S.E.C. Jud. Dec. 1342 (S.D.N.Y. 1947); see also Textron Inc. v. 
American Woolen Co., 122 F.Supp. 305, 308 (D. Mass. 1954); Rosen v. Alleghany 
Corp., 133 F.Supp. 858 (S.D.N.Y. 1955); Mills v. Sarjem Corp., 133 F.Supp. 753 
(D.N.J. 1955). But see Subin v. Goldsmith, 224 F.2d 753 (2d Cir. 1955) ; Howard v. 
Furst, note 6 infra. The Commission has consistently taken position that § 14 and the 
Regulations give rise to private rights of action. See, e.g. Tate v. Sonotone Corp., 
supra. 


5 238 F.2d 790 (2d Cir. 1956), cert. denied, 353 U.S. 937 (1957). 


6“In Subin v. Goldsmith . . . we left open the question of whether and to what 
extent Section 14(a) may be construed as creating substantive rights in an individual 
stockholder. And we leave that question open now.” I[d. at 793. 

In any event, permitting private litigants such a right of action is obviously a 
valuable aid in enforcing the Statute and Regulations. 

* General Counsel, Securities and Exchange Commission. Member, Connecticut 


Bar. The views expressed are those of the writer and are not to be taken necessarily 
as the official views of the SEC. 
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Conbuct OF THE Utitity Rate Case, by Francis X. Welch. Washington, 
D.C.: Public Utilities Reports, Inc., 1955. 336 pages, appendix, index, 
$12.50. 

Pustic Utitiry Recutatory Law, by Everett C. McKeage. New York: 
Vantage Press, 1956. 107 pages, index, $5.00. 


These volumes, relating to the field of Public Utility regulatory pro- 
cedure and law, have been published within the last two-years. Although 
the subject matter of the two books is somewhat related, they are written 
in entirely different styles. 

Francis X. Welch’s Conpuct oF THE Utitiry Rate Case is a welcome 
contribution to the field of public utility law and should appeal to all 
persons having epee in connection with such a case. The text 
is a companion volume to Mr. Welch’s earlier work, PREPARING FOR THE 
Unity Rate Case, published in 1954. Read together, these two volumes 
afford a unique, survey-type treatment of the varied facets of rate cases 
which apply equally to proceedings before state or federal agencies. The 
most recent volume, like its predecessor, has been acclaimed by outstand- 
ing lawyers experienced in the trial of public utility rate cases. 

While there is no substitute for experience, it may fairly be said that 
any person who reads Mr. Welch’s volume may obtain a great deal of 
assistance in handling a rate case. The author covers the practical prob- 
lems to be anticipated and the procedures to be followed from the time 
a utility client requests representation to the time for determination of 
whether an appeal will be taken if the administrative decision is adverse. 
Not only are the preparatory steps outlined, but the ingredients of the 
rate case are isolated and discussed in the chronological sequence in which 
they would arise. Recognition of such oft-neglected matters as the 
political atmosphere, economic conditions, psychology, public relations, 
and timing in seeking a rate increase add realism which might otherwise 
be wholly lacking because of over-emphasis on purely mechanical or 
procedural matters. 

As editor of Pusiic Utitities Fortnicat cy, the author has made good 
use of the research facilities of Pustic Utitities Reports, Inc. by supple- 
menting the text with citations to and excerpts from a broad selection of 
reported agency opinions. Recognizing the variety of persons interested 
in utility matters — utility executives, expert witnesses, lawyers, agency 
personnel, and students—the author is to be commended for using a 
style which presents complicated matters clearly and understandably to 
all categories of readers. 

Contrasting the administrative rate proceeding to the adversary nature 
of an action at law, the author emphasizes that the true objective of a 
rate case is to serve the requirements of the broad public interest. Too 
often, counsel, whether representing a utility or consumer interest, lose 
sight of this fundamental goal of rate regulation. This basic theme is early 





1 Power, Book Review, Telephony, Jan. 7, 1956 p. 30; Priest, Book Review, 65 
YALE L.J. 901 (1956). 
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stated in the Foreword, and its application is re-emphasized as each suc- 
cessive stage of a rate proceeding unfolds. 

Today’s rate case is, at best, an expensive and time-consuming proceed- 
ing. The increasing complexity of utility regulation places a high premium 
on efficiency and oo gene in handling this phase of utility activity. 
When used as a guide, this book will serve equally well for the novice 
handling his first case as for persons concerned with rate matters on a 
day-to-day basis. 

Turning to Mr. McKeage’s Pustic Utitiry Recutatory Law, we find 
that it is a short book consisting of seven chapters — each of which was 
previously published by the author as a speech or article, except for one 
chapter which is an excerpt from a court brief. 

The author has for 12 years been Chief Counsel of the California 
Public Utilities Commission, and before that had years of experience in 
private practice and on the bench. It is apparent from the outset that 
the author is an enthusiastic and strict regulator. He expresses great 
satisfaction with the liberal decisions of the courts in the field of utility 
regulation, except perhaps on the subject of conflict of state and federal 
regulatory jurisdictions. 

Because this work was not originally written as a book, but is com- 
posed of a compilation of separate publications, there is considerable 
reiteration of the author’s statements. For the most part the book is 
devoted to substantive questions of law and the history and development 
of utility regulation. 

Mr. McKeage has included citations to many of the principal Supreme 
Court decisions on such subjects as The Interstate Utility and the Conflict 
of State and Federal Jurisdictions, Reasonable Rates and Regulatory 
Principles Underlying the Same, and the Valuation of Public Utility 
Property. 

The author has singled out several subjects for separate treatment in 
short chapters. One such chapter covers Section 13 of the Interstate 
Commerce Act and its impact on state authority. Here the author criti- 
cizes the Supreme Court, through its decision in the Houston case, 234 
U.S. 342, for the present Federal regulation of railroad intrastate rates to 
eliminate discrimination. Another chapter deals with due process under 
administrative agencies, and discusses the difficulty an administrative 
tribunal has in granting due process and carrying out investigative, prose- 
cuting, adjudicative and other functions. There is also a chapter on state 
regulation of air carriers. 

Mr. McKeage’s views at points are provocative and controversial, and 
his style is that of an advocate. Mr. Welch’s views are for the most part 
not controversial, and his style is that of the professor. 


Bradford Ross* 


* Partner in the law firm of Ross, Marsh & Foster. General Counsel of the Federal 
Power Commission, 1946-1953. Graduate of The George Washington University Law 
School. Member of the ABA, D.C., Federal Power, and Federal Bar Associations. 
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Get off the floor, sir. There’s one quick source for every case= 
including all your /oca/ cases-—on that difficult point of law you 
are researching. And the cases are already analyzed and classified 
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you sit gracefully in that comfortable chair of yours. 
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BANCROFT-WHITNEY COMPANY, San Francisco 1, California 
[ii] 








